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and children. Under the circumstances, the same may be said of the
sheep belonging to Rhodie McLeod
and Isabella McLeod, which were assessed to the latter. (RCA Photophone
v. Huffman, 42 Pac. (2d) 1059.) Section 2036, Revised Codes 1921, declares that no assessment or act relating to assessment or collection of
taxes is illegal on account of informality. (Hill v. County of Lewis and
Clark, 54 Mont. 479; Anderson v.
Mace, 99 Mont. 421.)
Every tax has the effect of a judgment against the person, and every
lien created by this title has the force
and effect of an execution duly levied
against all personal property of the
delinquent. The judgment is not satisfied or the lien removed until the
taxes are paid or the property sold
for the payment thereof, (Sec. 2152,
R. C. M. 1921; State v. Nicholson, 74
Mont. 346; State v. District Court, 53
Pac. (2d) 107.) Section 2153, Revised
Codes 1921, as amended by Chapter
113, Laws of 1927, provides that
"every tax due upon personal property
is a prior lien upon such personal
property assessed, and every tax due
upon personal property is a lien upon
the real property of the owner thereof, from and after 12:00 M., of the
first Monday in March of each year."
Considering all that has been said,
it is my view that any taxes levied
upon the personal property held by
the McLeod heirs as tenants in common, which have not been paid, are
a lien on the land. It is my view, also,
that the taxes levied upon the sheep
up to and including the year 1931 and
which remain unpaid are a lien, if not
on the land, on the undivided interest
of Isabella McLeod in the land. (San
Pedro etc. Co. v. City of Los Angeles,
179 Pac. 393; Otter Tail Power Co.
v. Degnan, 252 N. W. 619; Sandusky
Bay Bridge Co. v. Fall, 181 N. E. 112.)
In order to clear the situation,
therefore, Ina McLeod should be required to pay all the delinquent taxes,
including not only those which are,
strictly speaking, a lien on the undivided interest of Isabella McLeod in
the land, but those which are a direct
lien on the land itself. (61 C. J. 1249.)
If payment be made in full by Ina
McLeod she will then become entitled
by way of subrogation to the benefit
of the lien or liens held by the state

for the payment of the taxes. (62 C.
J. 484; 61 C. J. 952; Fresno Inv. Co.
v. Brandon, 249 Pac. 548.)
It need hardly be added that as
Isabella McLeod and Rhodie McLeod
parted with the title to and the possession of the sheep in September,
1931, the animals could not thereafter
be legally assessed to them or either
of them. It is unlawful to tax a person for property which he does not
own. (Homestake Exploration Corp. v.
Schoregge, supra.)
Opinion No. 265.
Taxation-Tax Deeds-StatutesCurative Legislation.
HELD: 1. Curative acts cannot
cure or in anywise affect any act done
after the date of passage and approval.
2. The curative portion of Sec. 1,
Chap. 33, Laws of 1933-34 operates
only on conditions already existing
and, in a serise, can have no prospective operation.
April 14, 1936.
Board of County Commissioners
Yellowstone County
Billings, Montana
In your letter to us of January 28,
you inquire to what extent, if at all,
sales made by you of city lots in the
city of Billings, to which Yellowstone
county acquired title by tax deeds, in
accordance with the provisions of
Chapter 65, Laws of 1933, rather than
in accordance with the provisions of
Chapter 33, Laws of Extraordinary
Session 1933-1934, are affected by a
certain paragraph of Section 1 of said
Chapter 33. (See Opinions of Attor.
ney General, Jan. 24, 1936.)
The paragraph in question is as follows: "All sales heretofore made, or
attempted to be made, by counties
of property purchased for taxes, and
the deeds to purchasers from such
counties, whether or not irregular or
void, for any reason, or because of
any irregularity or failure to follow
the directions or comply with the provisions of any statute relating to such
deeds, or relating to the taxation or
sale of such property for taxes, or
the time or manner of redeeming
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property, or of securing a tax deed,
are hereby confirmed, and said deeds
and any deed or contract executed
under this section shall vest in the
purchaser, as of the date of said deed,
or contract, all the right, title, interest, estate, lien, claim and demand
of the State of Montana, and of the
county, in and to said real estate,
$: * *."
This provision of the law is curative in character. It operates only on
conditions already existing, and, in
a sense, can have no prospective operation. A retrospective statute curing defects where they are, in their
nature, irregularities only, and do not
extend to matters of jurisdiction, is
not void on constitutional grounds,
but the healing statute must in all
cases be confined to validating acts
which the legislature might previously have authorized. If the thing wanting, or· which failed to be done; is
something the necessity for which the
legislature might have dispensed with
by prior statute, then it is not beyond
the power of the legislature to dispense with it by a subsequent statute.
And if the irregularity consists in
doing some act, or in the mode or
manner of doing some act, which the
legislature might have made immaterial by prior law, it is equally competent to make the same immaterial
by subsequent law. Lamont v. Yinger,
61 Mont. 530; Snidow v. Montana
Home for the Aged, 88 Mont. 337;
Martin v. Glacier County, decided by
Supreme Court April 11, 1936.) A
"curative act," in the ordinary sense
of that term, is a retrospective law,
acting on past cases and existing
rights. (Inhabitants of Otisfield v.
Scribner, 151 AU. 670.) A curative
act is one intended to give legal effect to some past act or transaction
which is ineffective because of neglect
to comply with some requirement of
law. (Anderson v. Lehmkuhl, 229 N.
W. 773.) A curative statute is one
enacted to cure past irregularities
which are not jurisdictional. (Dunkum v. Maceck Bldg. Corp., 176 N.
E. 392.)

Section 2235, Revised Codes 1921,
was amended by Section 3 of Chapter
85, Laws of 1927; again by Section
1 of Chapter 162, Laws of 1929, and
finally by Section 1 of Chapter 33,
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Laws of Extraordinary Session 19331934. The paragraph above quoted
first appeared in said Section 3, was
repeated without change in the 1929
amendment, and is now found verbatim in the 1933-1934 amendment.
The re-enactment of the curative part
of the 1927 Act did not change its
meaning or extend its operation in
any degree. It did not cure or in anywise affect any act done after the
date of its passage and approval,
which was March 8, 1927. (Snidow v.
Montana Home for the Aged, supra.)
Opinion No. 266.

Fish and Game-Seasons, Changes of
HELD: 1. The State Fish and Game
Commission may not increase the duration of hunting or fishing seasons.
2. The State Fish and Game Commission may fix an open hunting or
fishing season of the same duration
as is fixed by statute, but at an earlier or later period in the year, if
such change is made to assure the
maintenance of an adequate supply
of fish or game.
April 14, 1936.
Mr. Kenneth F. MacDonald
State Fish and Game Warden
The Capitol
You ask:
"Would the Fish and Game Commission have authority to declare
the season on elk and deer open earlier than provided in Section 3696
and Section 3697 of the statutes, in
veiw of a bill passed at the last session of the legislature amending
Section 3653 and giving to the Commission the following authority?
"Quote from Section 3653: 'It
shall have authority to fix seasons
and bag limits or shorten or close
seasons on any species of game, bird,
fish or furbearing animal in any
specified locality or location or the
entire state, when it shall find after
said investigation that such action
is necessary to assure the maintenance of an adequate supply thereof.
The statutes now governing such
subjects shall continue in full force
and effect, except as altered or mod-

