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sold in the state called 'Pacific Nut.'
This is put up in packages resembling the packages that butter is
packed in. It is manufactured out
of vegetable oils and it is nothing
more or less than any other shortening such as Crisco or cotton seed oil.
They are also manufacturing and
distributing in the state a product
they call Food Flavoring. This product is made of dried and condensed
milk to which salt and coloring are
added. These two products are supposed to be sold separately to the
consumer. They are to be mixed and
after they are mixed together they
make oleomargarine or a substitute
for butter. 'Ve notice in the purchases we have made that when we
buy one of these products, the merchants advise us to get the other
and explain how the mixture is to
be made and also mention the fact
to the customer that this is one way
oleomargarine can be made without
paying any state or federal tax or
license. We also know that the merchant mixes up a lot of this product
and has in his store the finished
product to show his customers how
it is made and the quality of the
finished product, which is nothing
more or less than a colored oleomargarine.
"We would like to know if the
merchant violates any of the oleomargarine laws or state laws by
selling these products, or if the merchant is violating the law by mixing
these products in his store and making oleomargarine. In this case also,
we would like to know whether the
housewife is violating the law by
mixing these products in her home.
Would the merchant and the housewife be classed as manufacturers?"
Since "Pacific Nut," according to
your statement "is nothing more or
less than other shortening, such as
Crisco or cotton seed oil" and does
not become oleomargarine until it is
mixed with other ingredients, and
since the merchant does not sell the
finished product, which is oleomargarine, but only the separate elements
from which oleomargarine may be
made, if the consumer chooses to
make it, it does not appear to me
that such merchant violates the law
as now worded and in force, by sell-

ing the several unmixed ingredients
without a license.
For the reasons stated hereinbefore,
neither the housewife nor the merchant violates the law.
Opinion No. 261.

Gasoline Tax-Refunds-Invoices,
Original Paid.

HELD: The phrase "original paid
invoice" denotes invoices, original in
character and form, in contradistinction to copies, received from the dealer by the purchaser, which show on
their faces that the latter has paid
for the gasoline described in them.

March 30, 1936.
State Board of Equalization
The Capitol
In your communication of March
14 you have asked us what in our
opinion is meant by the term "original
paid invoices" found in Section 1 of
Chapter 175, Laws of 1931.
The section, so far as pertinent,
reads as follows: "That any person
who shall purchase and use any gasoline, with reference to which there
has been paid into the Treasury of
the State of Montana, under the laws
of this State licensing dealers in gasoline, a tax at the rate of five cents
(5 cents) per gallon, for the purpose
of operating or propelling stationary
gas engines, tractors used for agricultural purposes other than on the
public highways or streets of this
State, motor boats, aeroplanes or air
craft, or for cleaning or dyeing, or
for any commercial use other than
propelling vehicles upon any of the
public highways or streets of this
State, and who has paid said tax
either directly to the State of Montana or indirectly as a part of the
purchase price of said gasoline, shall
be allowed and paid as a refund or
drawback an amount of money equal
to five cents (5 cents) multiplied by
the number of gallons of gasoline so
purchased and used, upon presenting
to the Board of Equalization of the
State of Montana, within the time
allowed by law, a sworn statement,
accompanied by the original paid in-
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voices showing such purchase and
use, which statement shall set forth
that the tax has been paid, the total
amount of such gasoline so purchased
upon which he has paid the tax and
which has been used by such consumer other than for propelling vehicles operated upon any of the public
highways or streets of this State, and
which statement shall contain such
additional information as may be required by the Board of Equalization
of the State of Montana on forms to
be furnished by said board; provided
that such refund or drawback shall
not exceed the tax imposed by law.
All such applications for refunds or
drawbacks shall be filed with the
Board of Equalization of the State of
Montana within six (6) months after
the date on which such gasoline was
purchased as shown by such paid invoices."
Section 10 of Chapter 19, Laws of
1927, provides: "Each dealer in this
state handling any gasoline as defined
in this Act, shall, at the time of such
handling, make out and deliver to the
purchaser or consignee thereof an invoice in which shall be stated the
number of gallons of gasoline covered
by such invoice and that the license
tax on same has been paid or will be
paid to the Treasurer of the State of
Montana within fifteen (15) days
after the current month, as provided
in this Act."
According to Webster's New International Dictionary the word "invoice" means "a written account, or
itemized statement, of merchandise
shipped or sent to a purchaser, consignee, factor, etc., with the quantity,
value or prices, and charges annexed."
(33 C. J. 811; Cobb & Seal Shoe Store
v. Aetna Ins. Co., 58 S. E. 1099; B.
F. Sturtevant Co. v. Cumberland Dugan Co., 68 AU. 351; Stone v. First
Nat. Bank, 198 Pac. 244; Federal Ins.
Co. v. Munden, 203 S. W. 917; Garner
Mfg. Co. v. Cornelius Lumber Co., 262
S. W. 1011; Securities Inv. Co. v. International Shoe Co., 5 S. W. (2) 682.)
The words "paid invoices," as used in
the statute, must mean, if they mean
anything, invoices that show on their
faces that the gasoline described in
them has been paid for by the purchaser. The phrases "original paid
Invoices" denotes, then, invoices, orig-
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inal in character and form in contradistinction to copies, received from the
dealer by the purchaser, which show
on their faces that the latter has paid
for the gasoline described in them.
(Oregon-Washington R. & Nav. Co. v.
Hoss, 274 Pac. 314.)
Opinion No. 262.
State Highway Commission-Highways--Contractors License--Licenses.
HELD: The State Highway Commission has no authority to enter into
an agreement with the Federal Bureau of Public Roads whereby the requirements of the Montana Contractor's License Law may be avoided
in contracts let by the commission
which are financed in whole or in part
by Federal funds.
April 8, 1936.
State Highway Commission
The Capitol
You have asked us to advise you
whether or not an agreement may be
validly executed by the proper departments of the State government and
the Bureau of Public Roads of the
Federal government, whereby the requirements of the Montana Contractors' License Law may be avoided in
so far as contracts involving Federal
funds are concerned. It is stated that
the Bureau of Public Roads objects
to the provisions of said law because,
it is claimed, they have the effect of
restricting competition.
Under the provisions of Chapter
178, Laws of Montana 1935, it is now
unlawful for anyone to submit a proposal to or enter into a contract with
the State of Montana or any of its
departments or subdivision for the
construction or reconstruction of any
public work when the amount involved
in the contract exceeds $1,000, without having first obtained a license
from the State Board of Equalization.
Anyone bidding or contracting without the required license is guilty of
a misdemeanor and upon conviction
is punishable by a fine of not more
than $500, or by imprisonment in the
county jail for not more than six
months, or both. Section 7 of the Act
requires all bids and proposals to con-

