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boards of school trustees do not have
the authority to acquire property except for purposes in connection with
the schools of the district and that
land may not be held by a school district for the purpose of prospecting,
exploring and drilling for gas, developing gas wells and removing gas
therefrom. However, if a sale of part
of the property of a school district
would not reduce the area of the
school site remaining to less than the
minimum required by Section 1173,
R. C. ~. 1921, then, perhaps, the
school board could upon being "directed so to do by a majority of the
electors of the district voting at an
election held in the district for that
purpose" dispose of. that portion of
the school site upon which the proposed well would be drilled.
Opinion No. 258.
Taxation-Tax Certificate, Assignment After County Orders DeedCounty Commissioners-County Clerk
--County Treasurer.
HELD: It is not only the right, but
it is the duty of the County Treasurer
to assign the right of a county in
lands purchased by the county on tax
sales to anyone paying the taxes,
penalty, interest and costs after the
County Commissioners have ordered
the County Clerk to take tax deeds.

~arch

4, 1936.

E. O. Overland
County Attorney
Big Timber, ~ontana
~r.

You have submitted the question
whether the county treasurer may assign the right of a county in lands
purchased by the county on tax sales
to persons offering to pay the delinquent taxes, penalty, interest and
costs after the county' commissioners
have ordered the county clerk to take
tax deeds. You advise that the county
treasurer desires to make the assignments but his right to do so is challenged by the county commissioners.
Section 2207 R. C. ~. 1921 provides: "At any time after any parcel
of land has been bid in by the county
as the purchaser thereof for taxes, as
provided in section 2191, the same not
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having been redeemed, the county
treasurer shall assign all the right of
the county therein, acquired at such
sale, to any person who shall pay the
amount for which the same was bid
in, with interest thereon at the rate
of 1 % per month, and the amount of
all subsequent taxes, penalties, costs,
and interest, as provided by law, upon
the same from time to time when
such tax became delinquent." (Emphasis ours.)
Since the lands in question have not
been redeemed, it is my opinion that
it is not only the right but the duty
of the county treasurer to assiJnl the
right of the county to anyone paying
the taxes, penalty, interest and costs.
The fact that the statute provides
for the payment of costs supports this
construction. This not only seems to
be the intent of the statute but is
supported by reason. The primary interest of the county should be the collection of the taxes due and not the
acquisition of real estate. I, therefore,
agree with your conclusion and also
your suggestion that all interested
parties to whom notice has been sent
be notified although this is not specifically required by statute.
Opinion No. 259.
Livestock-Estrays-TaxationCounty Assessor.
HELD:. If the -facts warrant it, the
county assessor should assess estrays.
The facts must be determined by the
county assessor who should not act
arbitrarily.
~arch 4, 1936.
Paul Raftery
Secretary, Livestock Commission
The Capitol

~r.

On January 29, 1936, the County
Treasurer of Hill county, notified theState Brand Inspector in that county,
that he had been instructed by the
county assessor to place certain
estray horses, about to be sold under
the estray law, on the assessment list
for 1935, and that the tax amounting to $7.87, should be withheld from
the proceeds of the sale by the inspector and paid to the county treasurer. The question is whether such
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assessment should be made and such
tax paid. I find nothing in the estray
law dealing with the question.
It is the duty of the county assessor
to assess all property (Section 2002
R. C. M. 1921). This duty includes
that of assessment at any time of
property which he "discovers" to have
escaped assessment (Section 2034 R.
C. M. 1921, compare Section 11, Chapter 3, Laws of 1923). If the name of
an absent owner of property is unknown, the property must be assessed
to "unknown owners" (Section 2009
R. C. M. 1921). Personal property liable to taxation, brought into the
county at any time after the second
Monday of July, not assessed for that
year, must be assessed the same as
if it had been in the county at the
time of the regular assessment (Section 2035 R. C. M. 1921). Section 2034,
supra, provides: "Any property discovered by the assessor to have escaped assessment may be assessed at
any time, if such property is in the
ownership or under the control of the
same person who owned or controlled
it at the time it should have been assessed." (Emphasis ours.)
If, therefore, the horses in question
were in the county on the first Monday in March, or should have been
assessed as provided for in Section
2035, supra, or if the county assessor
discovers that they have previously
escaped taxation and they are in the
ownership and under the control of
the same person who owned or C011trolled them at the time they should
be assessed (3 Opinions of the Attorney General, page 402), the county
assessor may assess them. There are
no facts presented in your letter from
which we can determine whether the
county assessor should assess these
particular horses. If the facts warrant it, the assessment. should be
made. The facts must be determined
by the county assessor, who, of course,
should not act arbitrarily.
Opinion No. 260.
Oleomargarine, Coloring of-Housewife-Merchant-Dealer-Demonstrator-Agents-"Pacific Nut"
HELD: 1. A housewife does not
violate the law when she adds coloring to oleomargarine.

2. A merchant or dealer or demonstrator does not violate the law in
coloring oleomargarine for demonstration purposes, not for sale.
3. A dealer, agent or solicitor not
licensed under the oleomargarine law
violates the law when he takes orders
for oleomargarine manufactured in
or already within the state for sale.
4. "Pacific Nut," under the facts
stated, may be legally sold.

March 6, 1936.
Mr. B. F. Thrailkill
Chief, Montana State Dairy Division
The Capitol
You have submitted the following:
"Does the housewife violate the
law when she adds coloring to oleomargarine? "
Section 1 of Chapter 120, Laws of
1931, provides: "Hereafter no person,
firm or corporation shall, within the
State of Montana, manufacture, sell,
offer for sale or possess with the intent to sell any oleomargarine or any
substance made either wholly or in
part from vegetable or animal fats
or oils (not from milk or cream)
which said oleomargarine or other
substance is either colored like or in
imitation of butter or in any shade
of yellow, or is made, composed or
compounded in whole or in part of
any material or ingrp.dient causing
the same to resemble the color of
butter or any shade of yellow."
Section 38, Chapter 93, Laws of
1929, provides: "No person shall coat,
powder, or color with annato or any
coloring whatsoever, butterine, or
oleomargarine, or any compound of
the same, or any product or manufacture made in whole or in part from
animal fats or animal and vegetable
oils not produced from unadulterated
milk or cream by which means such
product, manufacture or compound
shall resemble butter or cheese, the
product of the dairy; nor shall he have
the same in his possession with the
intent to sell, nor shall he sell or offer
the same for sale. * * *"
In order to correctly construe these
sections, it is necessary to have in
mind their purpose. The purpose of

