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been a policy issued in this state by 
any private carrier, which contained 
the coverages (or any of them) re
quired by the statute, without any 
exceptions whatever from the risks. 

Therefore, there is not, nor has 
there been any rate of insurance in 
force by any private carrier, upon 
coverages-without the usual excep
tions-required by the statute. 

The whole program should not be 
left in an impasse, however, because 
of the ineptitude of the authors of the 
law in expressing their intentions. It 
is our duty to construe the law so as 
to make it effective if possible. A way 
to do so may be pointed out by the 
case of New York Oversea Co. v. 
China, J. & S. A. Trading Co., 200 
N. Y. S. 449, 451. 

In that case·there was a contract 
to purchase a peculiar sort of paper 
to be specially manufactured and 
which could not be bought elsewhere. 
Oddly enough the prices were named 
as the "prevailing prices". In deter
mining what were the "prevailing 
prices," the court said: "It is obvi
ous that 'prevailing prices,' accord
ing to the nature of this contract, 
which was for paper not to be had ex
cept by special manufacture, did not 
relate to what is commonly or cur
rently termed 'market price.' * * * 
'Prevailing price' must mean then, 
since there was but one source from 
which to procure the paper, and it 
was understood that it required spe
cial manufacture, such price as was 
set up by that source in the usual 
course of business, without undue en
largement of costs, and with reason
able profit in addition." 

It seems to me that there is a very 
strong parallel between the circum
stances in that case and those in our 
dilemma. 

The state has a thing of value to 
sell, and it is the only source from 
which it can be procured. Therefore, 
there can be no "market price" or 
"prevailing rate" in the customary 
sense. The method of determining the 
"prevailing price," as defined by the 
New York Court, can well be made 
the basis of your procedure. 

I suggest that in order to arrive 
at the "prevailing rate" (which is 
synonymous with "commonly accepted 
rate"), you follow this procedure: 

In each case start with the last 

rate charged by the private carrier. 
Theoretically, at least, this rate was 
fixed "in the usual course of busi
ness, without undue enlargement of 
costs (and risks), and with reason
able profit in addition." In the event 
a building was not previously in
sured, I think you would be justified 
in using the Board of Fire Under
writers' rate as a starting point. 

Then add the proper charge for 
each additional coverage required by 
the law. Since the Board of Fire 
Underwriters' rates perhaps control 
a majority of the business, such rates 
might be used. 

Since the underwriters' rates are 
based upon coverages with the stand
ard exceptions, you should add such 
amount as would be charged by pri
vate carriers for an endorsement 
waiving these exceptions. 

In the event the rates of the under
writers were based upon co-insurance, 
then so much should be adjusted as 
would make the rate equivalent to 
that charged for the same risk with 
100% coverage. 

It should be borne in mind that this 
plan should not be applied to separate 
buildings insured in a blanket policy 
or contract where a large number of 
risks are grouped together and in
sured for an aggregate sum at a sin
gle rate. That is done for the pur
pose of convenience and the rate is 
an average rate. In such cases the 
group rate should be broken down 
and each risk should be charged with 
such rate as it would properly bear 
if insured separately. 

Opinion No. 250. 

County Commissioners--Compromise 
of Indebtedness-Warrants--Cities 

and Towns. 
HELD: Where warrants of a city 

or town were properly presented to 
the proper officer for payment and 
not paid for want of funds, the coun
ty commissioner is without power to 
compromise and waive the interest 
due on the warrants. 

February 11, 1936. 
Board of County Commissioners 
Silver Bow County 
Butte, Montana 

Your letter of January 9 reads as 
follows: 
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"Enclosed please find opinion ren
dered us by the County Attorney's 
office regarding the acceptance of 
payment on warrants of the City of 
Walkerville given for costs of elec
tions minus accrued interest on such 
warrants. 

"Will you please send us concur
rence in this opinion, and also re
turn the enclosed opinion from the 
County Attorney." 

The opinion of the county attorney 
reads as follows: 

"You have requested the opinion 
of this office on the question as to 
whether or not the county may ac
cept payment on warrants of the 
City of Walkerville given for the cost 
of elections minus accrued interest 
on such warrants. 

"It is our opinion that the County 
may compromise this indebtedness 
due it by accepting the face value 
of the warrants without the accrued 
interest." 

Section 4465, Revised Codes 1921, 
as amended by Section 1 of Chapter 
100, Laws of 1931, prescribes the 
powers and duties of the Board of 
County Commissioners. It is well 
settled that the Board is a body of 
limited jurisdiction and, before a 
power may be exercised by it, the 
authority for the action must be 
found written in the law, or it must 
be clearly implied from some express 
grant of power. (State v. Cronin, 41 
Mont. 293.) The Board may exercise 
only such powers as are expressly 
conferred upon it or which are neces
sarily implied from those expressed, 
and where there is a reasonable doubt 
as to the existence of a particular 
power, it must be resolved against the 
Board and the power denied. (Yellow
stone Packing Co. v. Hays, 83 Mont. 
1; Lewis v. Petroleum County, 92 
Mont. 563.) County commissioners, 
acting as a Board, are by law con
stituted guardians of the property in
terests of the county. They occupy a 
position of trust and in that relation 
it is their duty to faithfully and ef
ficiently serve their cestui que trust, 
the county. To unnecessarily forego 
money or other property to which the 
county is entitled would be nothing 
short of a betrayal of that trust. (An
drews v. Pratt, 44 Cal. 309; Woods 

v. Potter, 8 Cal. App. 41; 15 C. J. 
456.) 

In view of the limitations of the 
statute (Section 4465), the decisions 
of the courts, and the circumstances 
here existing, it is our view that the 
Board is without power to waive the 
interest due on the warrants in ques
tion. In speaking thus we assume, of 
course, that at some time in the past 
the warrants were presented for pay
ment to the proper officer and not 
then paid for want of funds. 

Opinion No. 251. 

Gambling-Pin Board. 

HELD: "Pin Boards," as described 
in the facts given, are prohibited by 
the anti-gambling laws. 

February 11, 1936. 
Mr. Eugene L. Murphy 
County Attorney 
Choteau, Montana 

You have asked for the official 
opinion of this office as to whether 
a machine known as a "pin board" is 
a gambling device as defined by Sec
tions 11159 and 11160, Revised Codes 
of Montana 1921. 

The facts presented in your request 
are as follows: 

"The machine mentioned is op
erated as follows: 

"A coin is placed in a slot and 
a lever pulled back, at which time 
ten marbles roll into a compartment 
within the machine. The operator 
pulls back· a spring plunger and 
knocks the marbles out upon the 
board which is studded with numer
ous nails. There are also slots on 
the board with numbers on them, the 
purpose of the game being to knock 
the marbles into one of these slots. 
This is quite difficult to do as the 
nails are placed in such a manner as 
to keep the marbles out. In case the 
operator is successful in getting the 
marble into certain slots he is paid 
so much in trade or in cash." 

We have carefully searched the de
cisions and all of the opinions that 
we have been able to find, and they 
are to the effect that said machines 
are prohibited as gambling devices. 
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