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office of said board, and shall constitute public records and be open to inspection as such only upon the order
of the Governor, and under the rules
and regulations to be prescribed by
the State Board of Equalization." Unless and until the governor, therefore,
makes a blanket order to the effect
that these corporate returns are public records they remain in effect private writings. (Section 10539, R. C.
M. 1921; Whelan v. Superior Court,
supra.)
. As the returns of the Castile Land
Company are now private documents
in the custody of the State Board of
Equalization, Clark is not entitled to
inspect them or to have photostatic
copies made of them, or to receive
certified copies of them from the
proper officer. (Whelan v. Superior
Court, supra; Findley v. Industrial
Accident Commission, supra; Bend
Pub. Co. v. Haner, 244 Pac. 868;
Round v. O'Meara, 83 N. E. 412.)
Opinion No. 226.
Counties-Bonds-Statute of Limitations, Waiver of.
HELD: Assuming that a county
may avail itself of the statute of limitations on its outstanding bonds, it is
not required to do so.
January 10, 1936.
Hon. Frank H. Johnson
State Examiner
The Capitol
You have submitted the following:
"Our advice has been requested as
to whether two outstanding county
bonds issued on September 1, 1881,
that have been preseTlted recently to
the COl,lnty Treasurer, can be paid.
We are advised by the County Treasurer that he has the money in the
Bond Fund that was raised by taxation to pay same. Your opinion will
be appreciated."
Although no facts are stated, we
assume. without deciding from the
foregoing that the statute of limitations has run on the bonds in question, and that what you wish to know
is whether the county may nevertheless pay them.

Although a county may avail itself
of the statute of limitations (37 C. J.
716, note 54), we do not find any
statute or constitutional provision requiring it to do so. Statutes of limitations are not matters of substantive
right, and are available only as defenses (37 C. J. 684.) The statute of
limitations ordinarily does not operate by its own force as a bar, but as
a defense to be pleaded by the party
invoking the benefit of its protection.
If the statute is not pleaded in a proper time or manner, it is deemed to be
waived (37 C. J. 1313-14.) In the
absence of a constitutional or statutory provision requiring a county to
avail itself of the statute of limitations, it is my opinion that the county
may waive it if it so desires.
Opinion No. 227.
Water Conservation Board-Timberland, Acquisition from Federal
Government.
HELD: It is doubtful that the
Water Conservation Board has power
to acquire forests and timberlands.

January 9, 1936.
Mr. L. L. White
Acting State Forester
Missoula, Montana
You have requested my opmlOn on
the question whether the State,
through the State Water'Conservation
Board, has legal authority by reason
of the provisions of Chapter 96, Laws
1935, to enter into cooperative agreements with the Federal Government
for the purpose of timberland acquisition under the terms of H. R. 6914,
known as the Fulmer Act, passed by
the 74th Congress.
Chapter 96, Laws 1935, uses rather
broad language. Section 4 thereof
gives the board power to undertake
a program of public works which,
among other things, includes: "c. To
acquire land, construct, maintain and
operate works and systems for the
conservation and development of natural resources."
Section 3 of the Act also gives the
board power "to cooperate with the
Federal government or any beard or
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agency thereof and to avail itself of
any authority of Federal laws, rules
and regulations, in relation to and in
connection with the provisions of the
statutes of the United States enacted
by Congress of the United States designed to promote flood control, rehabilitation of agriculture, etc." No
doubt the acquisition and administration of timberland vitally affects the
program of flood control and the rehabilitation of agriculture.
Section 2 of the Act declares it to
be the policy of the State to cooperate
and assist the National government
"in promoting the rehabilitation of
agriculture,
trade
and
industry
through conservation and development of natural resources, etc." It is,
undoubtedly, true that the conservation and development of such natural
resources, as forests and timberlands,
would to a material degree in some
parts of the state affect agriculture
and effect a rehabilitation thereof.
It might be argued, however, that
if the legislature had intended to cover such an important field as forests
and timberland that some express
mention thereof would have been
made in the title as well as in the
body of the Act, and that they would
not have left the power of the board
to deal therewith to be implied from
the express powers granted or inferred from such general power as is
granted in Section 4c, supra.
We do not, therefore, feel that we
can advise with any positive assurance of being upheld by our Supreme
Court that the State Water Conservation Board has such authority. Until
the court shall have directly passed
upon the question, we feel that there
must remain some doubt as to the
extent of the power of the Board to
enter into agreements with reference
to timberlands. We suggest and advise, if it is felt desirable that the
State Water Conservation Board
should possess such power, that the
next legislature be requested to deal
with the matter and expressly enact
suitable legislation.
Opinion No. 228.
State Highway Commission-Highways-Contractors-Labor-Wages.
HELD:

Contracts for state high-
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way construction, repair and maintenance work must contain a provision that the contractor must pay the
standard prevailing wages paid in the
county seat of the county in which
the work is being performed.
January 11, 1936.
State Highway Commission
The Capitol
We are returning herewith fourteen contracts which you have submitted to this office for approval.
In all of these contracts it is provided: "In the performance of this
contract, the contractor will be required to pay a minimum wage rate
of $0.60 per hour for unskilled labor,
a minimum wage rate of $0.75 per
hour for the lowest classification of
intermediate grade labor, with the
higher minimum wage rates for the
higher classifications of intermediate
grade labor and a minimum wage rate
of $1.00 per hour for skilled labor, all
as described fully in the special provisions for this project."
Chapter 102, Laws of Montana,
1931, makes it necessary to insert, in
all contracts for state construction,
repair and maintenance work, a provision by which the contractor must
pay the standard prevailing rate of
wages in effect as paid in the county
seat of the county in which the work
is being performed. ~
Until this statutory requirement is
inserted in these contracts we may
not approve them.
Opinion No. 229.
State Highway Commission-Highways--Contractors-LaborWages-Penalty.
HELD: Where a contractor fails
to pay the prevailing wages on state
highway work he may, under the
facts, be liable to a $500 deduction
from the contract price as liquidated
damages.
January 11, 1936.
Hon. W. E. Keeley
State Senator
Deer Lodge, Montana
This will acknowledge receipt of

