OPINIONS OF THE ATTORNEY GENERAL
owning in his own right shares
stock in a bank, either common
preferred, in the amount specified
statute, is eligible for election as
rector of a bank.
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Opinion No. 225.
Corporations--Corporation LicensesTax Returns-Photostatic CopiesCertified Copies-State Board of
Equalization-Public Records Defined
-Public Writings Defined-Governor.
HELD: Corporation license tax returns are and remain private writings
until the Governor shall make a
blanket order to the effect that they
are public records. In the absence
thereof a private individual is not entitled to inspect, to take photostatic
copies of, or to receive certified copies
of anyone corporation's license tax
return.
January 9, 1936.
Hon. Elmer Holt
Governor of Montana
The Capitol
You have asked us to define your
powers in the matter of allowing one
Joe L. Clark to make photostatic
copies or, in lieu thereof, to obtain
certified copies of the corporation license tax returns of the Castile Land
Company for the years 1924 to 1934,
inclusive.
If these returns be public records
or public writings then Sections 455,
10542 and 10543, Revised Codes 1921
are applicable. (Whalen v. Superio~
Court, 46 Pac. 468; Harrison v. Powers, 127 Pac. 818; Coldwell v. Board
of Public Works, 202 Pac. 879; Findley v. Industrial Accident Commission
241 Pac. 912; State v. Grace, 5 Pac:
(2d) 301; Fox West Coast Theatre v.
Industrial Commission, 7 Pac. (2d)
582; State v. Keller, 21 Pac. (2d)
807. ) These sections read as follows:
"Section 455. The public records
and other matters in the office of
any officer are at all times, during
office hours, open to the inspection
of any person. In cases of attachment, the clerk of the court with
whom the complaint is filed must
not make public the fact of the filing
of the complaint, or the issuing of
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such attachment, until after the filing of return of service of attachment.
"Section 10542. Every citizen has
a right to inspect and td.ke a copy of
any public writings of this state, except as otherwise expressly provided
by statute.
"Section 10543. Every ilublic officer having the custody of !>. public
writing, which a citizen has a right
to inspect, is bound to give him, on
demand, a certified copy of it, on
payment of the legal fees therefor,
and such copy is admissible as evidence in like cases and with like effect as the original writing."
But are the returns in question public records or public writings as defined by law? "Public records" and
"public writings" mean the same
thing.
They are interchangeable
terms and convey the same idea.
(Steiner v. McMillan, 59 Mont. 30;
Evans v. District Court, 293 Pac. 323;
53 C. J. 604.) Public writings are the
written· acts or records of the acts
of the sovereign authority, of official
bodies and tribunals, and of public
officers, legislative, judicial, and executive, whether of this state, of the
United States, of a sister state, or of
a foreign country, and are also public records, kept in this state, of private writings. (Sec. 10540, R. C. M.
1921.) They are divided into four
classes: (1) laws; (2) judicial records;
(3) other official documents, and (4)
public records, kept in this state, of
private writings. (Sec. 10544, R. C.
M. 1921.)
Section 2299, Revised
Codes 1921, as amended by Section 1
of Chapter 146, Laws of 1923, requires every corporation subject to
the corporation license tax to file with
the State Board of Equalization a
sworn return of its net annual income. Section 2300, as amended by
Section 2 of Chapter 146, Laws of
1923, then requires the board to examine each return and to assess the
amount of the tax due from each
corporation. Section 2302, as amended by Section 3 of Chapter 146, Laws
of 1923, provides: "When the assessment shall be made as provided
in this act, the returns, together with
any corrections thereof which may
have been made by the State Board
of Equalization, shall be filed in the
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office of said board, and shall constitute public records and be open to inspection as such only upon the order
of the Governor, and under the rules
and regulations to be prescribed by
the State Board of Equalization." Unless and until the governor, therefore,
makes a blanket order to the effect
that these corporate returns are public records they remain in effect private writings. (Section 10539, R. C.
M. 1921; Whelan v. Superior Court,
supra.)
. As the returns of the Castile Land
Company are now private documents
in the custody of the State Board of
Equalization, Clark is not entitled to
inspect them or to have photostatic
copies made of them, or to receive
certified copies of them from the
proper officer. (Whelan v. Superior
Court, supra; Findley v. Industrial
Accident Commission, supra; Bend
Pub. Co. v. Haner, 244 Pac. 868;
Round v. O'Meara, 83 N. E. 412.)
Opinion No. 226.
Counties-Bonds-Statute of Limitations, Waiver of.
HELD: Assuming that a county
may avail itself of the statute of limitations on its outstanding bonds, it is
not required to do so.
January 10, 1936.
Hon. Frank H. Johnson
State Examiner
The Capitol
You have submitted the following:
"Our advice has been requested as
to whether two outstanding county
bonds issued on September 1, 1881,
that have been preseTlted recently to
the COl,lnty Treasurer, can be paid.
We are advised by the County Treasurer that he has the money in the
Bond Fund that was raised by taxation to pay same. Your opinion will
be appreciated."
Although no facts are stated, we
assume. without deciding from the
foregoing that the statute of limitations has run on the bonds in question, and that what you wish to know
is whether the county may nevertheless pay them.

Although a county may avail itself
of the statute of limitations (37 C. J.
716, note 54), we do not find any
statute or constitutional provision requiring it to do so. Statutes of limitations are not matters of substantive
right, and are available only as defenses (37 C. J. 684.) The statute of
limitations ordinarily does not operate by its own force as a bar, but as
a defense to be pleaded by the party
invoking the benefit of its protection.
If the statute is not pleaded in a proper time or manner, it is deemed to be
waived (37 C. J. 1313-14.) In the
absence of a constitutional or statutory provision requiring a county to
avail itself of the statute of limitations, it is my opinion that the county
may waive it if it so desires.
Opinion No. 227.
Water Conservation Board-Timberland, Acquisition from Federal
Government.
HELD: It is doubtful that the
Water Conservation Board has power
to acquire forests and timberlands.

January 9, 1936.
Mr. L. L. White
Acting State Forester
Missoula, Montana
You have requested my opmlOn on
the question whether the State,
through the State Water'Conservation
Board, has legal authority by reason
of the provisions of Chapter 96, Laws
1935, to enter into cooperative agreements with the Federal Government
for the purpose of timberland acquisition under the terms of H. R. 6914,
known as the Fulmer Act, passed by
the 74th Congress.
Chapter 96, Laws 1935, uses rather
broad language. Section 4 thereof
gives the board power to undertake
a program of public works which,
among other things, includes: "c. To
acquire land, construct, maintain and
operate works and systems for the
conservation and development of natural resources."
Section 3 of the Act also gives the
board power "to cooperate with the
Federal government or any beard or

