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board of equalization meets to equal
ize the assessment of property (Sec
tion 2113, R. C.), and it sits for a 
limited time for this purpose. While 
the board of equalization has the 
broad power to equalize assessments, 
special power, however, has been giv
en to the board of county commission
ers by Section 2222 to correct errors 
in taxation by ordering a refund of 
taxes paid. Such special power given 
to the board of county commission
ers is not dependent upon the general 
powers given to the board of equali
zation, and it may be exercised at 
any time. If the board may correct 
errors in taxation by a refund, I see 
no good reason why it may not make 
such correction in the first instance 
as would make the refund unneces
sary. 

I am, therefore, of the opinion that 
the board of county commissioners 
may order a correction of the records 
so as to show the correct tax due, it 
appearing that an error was made in 
the assessment. 

Opinion No. 219. 

Livestock-Brands-Husband and 
Wife-Livestock Commission. 

HELD: Neither the Livestock Com
mission nor the secretary thereof has 
jurisdiction to adjudicate a husband's 
rights to a wife's livestock brand and 
to transfer the br:and to him. 

December 26, 1935. 
Mr. Paul Raftery 
Secretary, Livestock Commission 
The Capitol 

You have submitted the question 
whether your office has authority to 
transfer the livestock brand of a wife 
to her husband, upon the affidavit of 
the latter reciting that the wife de
serted him in 1932; that he does not 
know her whereabouts; his belief that 
she will never appear again or be 
known of and that it is necessary to 
dispose of the horses and cattle bear
ing her brand. 

In this state a married woman may 
owl). separate property in her own 
name and may even transfer or con
vey her property without the consent 

of her husband. (Section 5792, R. C. 
M. 1921.) A livestock brand is prop
erty. It can be transferred only by 
act of the owner or upon order of a 
court of competent jurisdiction. While 
a surviving husband may have certain 
rights to the property of the wife 
upon her death, until that event oc
curs, he has no more right to her 
property than he has to the property 
of any other person. 

We do not decide whether the hus
band in the circumstances has any 
other remedy or relief as it is not 
in our province to do so. It is my 
opinion that neither the Livestock 
Commission nor the secretary there
of has jurisdiction to adjudicate the 
husband's rights to this property and 
to transfer the brand to him. Public 
officers have only such power and au
thority as is vested in them by law. 
I find no statutory or legal authority 
empowering the secretary of the 
Livestock Commission to make the 
transfer requested. 

Opinion No. 220. 

Motor Vehicles-Licenses-Dealers
Non-Resident Dealers-Interstate 

Commerce. 

HELD: A non-resident automobile 
dealer cannot be required to pay a 
dealer's license before being permitted 
to solicit business from residents of 
Montana. 

December 27, 1935 
Mr. A. B. Middleton 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

You have submitted the following: 

"Can a person, firm or corpora
tion who are residents of a foreign 
state enter this state, either them
selves or by an agent, to solicit busi
ness from the residents of Montana 
for the purchase of automobiles 
which would be delivered to the resi
dents of this state? The picture is 
as follows: 

"A party living in Williston, 
North Dakota, which is some thirty 
odd miles from the Montana line, 
has been and is intending to again 
operate in 1936 as an automobile 
dealer in this state but retains his 
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place of business in Williston. The 
different automobile dealers in the 
northeastern part of the state ob
ject to an outside party contacting 
the automobile owners of this state 
and endeavoring to sell automobiles 
without the payment of any license 
fees." 

On August 8, 1933, in an opinion to 
George L. Knight, Chief, Division of 
Horticulture (Op. 294, Vol. 15), this 
office rendered an opinion concerning 
a similar situation, in which we held 
that a state could not impose a tax 
or license fee upon non-residents. The 
reasons given and the authorities cited 
therein are fully applicable to the 
question you have propounded. I am, 
therefore, of the opinion that a non
resident automobile dealer cannot be 
required to pay a dealer's license be
fore being permitted to solicit busi
ness from residents of Montana. The 
Act is not broad enough to require 
such license and if it did, it would be 
unconstitutional and void in that it 
would be an attempt to impose a re
striction upon, or regulate interstate 
commerce in 'violation of the com
merce clause of the Federal Constitu
tion. (See also Volume 14, Opinions 
of the Attorney General, page 275.) 

Opinion No. 221. 

Schools-Abandoned Districts-Build
ings, Sale of-Property, Sale of

Auction-County Superintendent 
of Schools. 

HELD: The county superintendent 
of schools may sell the building and 

, property of an abandoned school, 
properly appraised, at a noticed pub
lic auction. 

Mr. Lee Butler Farr 
County Attorney 
Sidney, Montana 

January 2, 1936. 

From letters received from you and 
from Mr. A. G. Horsley, Superintend
ent of Schools, it is our understanding 
that after School District No. 59 of 
Richland County was abandoned last 
February and its territory apportioned 
to Districts 13 and 42, it was con-

sidered desirable to sell the school 
building and some minor articles ot 
personal property. District No. 13 
and District No. 42 each appointed an 
appraiser, and the property was ap
praised at $300. A date was set for 
the sale, and the sale was advertised 
in the Fairview and Sidney papers. 
On the day advertised for the sale 
Mr. Horsley, acting for the two schooi 
districts, h~ld a public auction and 
sold the property for $280. That 
amount was paid in cash. The ques
tion has now arisen whether the sale 
was legal and valid, and. you have 
asked that we render an opinion upon 
it. 

In our opinion, when the district 
was abandoned, the property in ques
tion became the property of either 
District No. 13 or District No. 42. 
(See Vol. 8, Report and Official Opin
ions of the Attorney General, p. 171.) 
I quote from an opinion rendered by 
this office on March 3, 1933: "I find 
no provision in the statutes which 
prescribes the procedure to be fol
l~wed .by school trustees in selling or 
dlsposmg of school buildings. In the 
absence of such specific provision, 
I am of the opinion that the trustees 
should be left free to use their own 
discretion in selecting the mode of 
procedure and that their action would 
be upheld if the mode of procedure is 
reasonably well adapted to the ac
complishment of the end. * * *." 

Accordingly, it is our opinion that 
the procedure followed by the school 
districts and the county superintend
ent in this case was suitable and suf
ficient and that the sale was legal and 
valid. 

I infer from the correspondence 
that the question has been raised by a 
party who is contemplating purchas
ing from the party who bought at the 
auction sale. Since, in our opinion, 
the sale was valid, objections raised 
by individuals at this time are of no 
concern to the school authorities. 

Opinion No. 222. 

Counties-Printing, Period of Con
tract-County CommisSioners, Discre

tion-lUandamus-Offices and 
Officers. 

HELD: 1. While mandamus may 
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