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you informed me substantially that
the bridge formerly known as the
Johnson Bridge, crossing the Marias
River south of Shelby, has been replaced by a new bridge and has been
dismantled; that the county commissioners may desire to move the old
bridge to a new location and that
there is no appropriation for the purpose in the bridge fund of the county
although the road fund has money in
it which could be spared to do the
work. We discussed the provisions of
the first paragraph of Section 5 of
Chapter 148, Session Laws of 1929,
and also the provisions of Section 6
of said chapter. An opinion rendered
by Attorney General Foot (Volume
14, Opinions of the Attorney General,
pp. 310 and 311) contains a statement to the effect that Section 5
above mentioned authorizes a transfer of an appropriation from one fund
to another in certain cases.
The proviso in question reads as
follows: "Transfers between the general classes provided in Section 2
hereof shall not be permitted, provided and except that in the case of
appropriations to be expended from
county road or bridge funds, special
road district funds, or any special
highway fund, any transfer between
or among the general classes of (1)
salaries and wages, (2) maintenance
and support, and (3) capital outlay,
may be made."
You will note that the quoted provision purports to authorize, in the case
of county road or bridge funds,
transfers between or among certain
classes, rather than between or among
funds. In our opinion, the language
cannot reasonably be construed to
mean that a transfer of moneys from
a road fund to a bridge fund is allowable under this section, and to
that extent we are constrained to disagree with the above mentioned
statement contained in Attorney General Foot's opinion. We do not here
refer to questions of transfer of surplus moneys in accordance with Section 4631, R. C. M. 1921 (see Volume
13, Opinions of Attorney General,
page 257.)
In our discussion, you also mentioned circumstances which might
justify the county commissioners in
finding that an emergency exists and
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taking action under Section 6 of
Chapter 148. This question of fact is
determinable by the Board of County
Commissioners and for your information upon the subject I enclose a copy
of an opinion given to the Board of
County Commissioners of Valley
County on September 1'1, 1934. (Opinion No. 612, Vol. 15.)
Opinion No. 216.
County Attorney-Bastardy Proceeding-Appeal-Costs--Claims.
HELD: It is the duty of the County Attorney to prosecute bastardy
cases to a final determination and
he has the power and authority to
bind the county for all expenses necessary to the proper discharge of
such duty.

December 26, 1935.
Board of County Commissioners
Carter County
Ekalaka, Montana
You have submitted the question
whether the County Attorney may legally incur indebtedness against the
county on an appeal of a bastardy
proceeding, and whether the County
Commissioners have the right to refuse to pay such claims ..
It has been held by our Supreme
Court, and repeatedly by this office,
that the county must pay all expenses
necessarily incurred by the County
Attorney in the proper discharge of
his duties. In the case of In re Claims
of Hyde, 73 Mont. 363, 236 Pac. 248,
where the court held that a County
Attorney has power to bind the county for services of a stenographer if
such services were necessary to the
proper discharge of his duty, the court
said:
"Under the authorities, and in reason, we are of the opinion that the
County Attorney has the power and
authority to bind the county for
services of a stenographer if such
services were necessary to the proper discharge of his duties as such
officer, * * ... " (p. 368.)
"The County Attorney is presumed
to have regularly performed his
duty (Sec. 10606, Rev. Codes 1921),
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and in the absence of any showing
to the contrary we cannot presume
that he has incurred unnecessary expense." (p. 370.)
The court quoted with approval
Pinal County v. Nichols, 20 Ariz.
243, 179 Pac. 650: "It is not to be
assumed that the county attorney will
incur unnecessary expense, or that
he will act recklessly or with indifference to the financial interests of
the county. It is to be presumed
that he, like all other public officers,
will properly and conscientiously discharge his official duties, and, as the
board * * * is charged with the duty
of supervising all expenditures incurred by him, and rejecting payment
of those which are illegal or unwarranted, it seems that there is but
little danger that the county treasuries will be raided or looted."
Our statute provides that the proceedings may be commenced by the
filing by any person of a complaint in
writing to the District Court. (Section 12267, R. C. M. 1921.) "The
County Attorney, on being notified of
the facts, must prosecute the matter
in behalf of the complainant." (Section 12271, id.) By express provision
of the statute, it is made the duty of
the County Attorney to prosecute the
matter in the name of the State of
Montana in behalf of the complainant.
The duty to prosecute necessarily
means to a final determination. If
any errors were made by the trial
court, they should be corrE-cted bv the
Supreme Court in order that justice
may be done. Naturally. the judgment of the County Attorney, who is
trained in the law, rather than the
judgment of the Board of County
Commissioners, must be relied upon
concerning all legal matters pertaining to the prosecution of the case.
The statute fixes his duty, and it is
not for the Board of County Commissioners to say when such duty ends.
It is, therefore, my opinion that it
is the duty of the County Attorney
not only to prosecute bastardy cases,
but to prosecute them to a final determination if errors were made by
the trial court, in order that justice
may be done, and that he has the
power and authority to bind the county for all expenses necessary to the
proper discharge of such duty.

Opinion No. 217.
County Commissioners-HighwaysMotor Patrol or Maintainer
-Budget.
HELD: In view of the prOVisions
of the Budget Act, an agreement to
purchase a motor patrol or maintainer, to be paid for out of the next
budget may be illegal.
December 26, 1935.
Mr. Halder M. Hansen
County Clerk and Recorder
Fort Benton, Montana
You have submitted the question
whether the county commissioners
may enter into a contract to purchase
a motor patrol or maintainer for the
sum of $5,000, where the seller separately agrees as follows: "In consideration of the signing of the aforesaid
agreement and the purchase of the
said motor patrol, it is hereby mutually agreed between the said machinery company and the county aforesaid that in the event the said
county is unable to pay the above
stated balance due on said contract
on June 30, 1936, the said company
agrees to waive its right to take possession of said machinery for the period of thirty (30) (jays thereafter,
and during said thirty (30) days to
permit said county to comply with the
provisions of its County Road Budget."
While it is not so stated, I assume
from the foregoing that the present
budget does not provide for the purchase of this item and that it will be
necessary to budget for it next year
in order to pay the balance of the
purchase price after applying the proceeds of the sale of a second-hand
engine amounting to $500.
It seems to be the express purpose
of the county budget law (Chapter
148, Laws of 1929) to not only limit
the making of expenditures but the
incurring of liabilities to the amount
of the detailed appropriations as contained in the budget. Section 5 provides: "The esti!11ates of expenditures, itemized and classified as required in Section 2 hereof, and as finally fixed and adopted by said board
of county commissioners, shall con-

