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there is apparently no immediate sale
for it and that the county is in danger of losing its investment unless
it can derive some income from it.
You refer also to subdivision 28 of
Chapter 100, Laws of 1931. If that
subdivision was intended by the legislature to apply to ordinary chattels,
the wording is unfortunate, because
the words "lease and demise," in our
opinion, are correctly used only in
reference to interests in real estate
(2 Bouvier's Law Dictionary (Rawle's
Third Revision) 1888; Anderson's Dictionary of Law; Abbott's Law Dictionary; Strand's Judicial Dictionary;
35 C. J. 1139 et seq.; Section 15 R.
C. M. 1921).
However, where a county owns valuable chattels which become useless
to the county, and cannot immediately
be sold, it is our opinion that it is
within the power of the Board of
County Commissioners to manage and
control such property in such manner
as is to the best interests of the county (Subdivisions 22 and 25, Chapter
100, Laws of 1931). Accordingly, in
answer to your first question, we believe that under the circumstances
stated in your letter the board may
let the abstract plant in question
upon such terms and under such conditions as in its opinion (subject to
the reasonableness of its exercise of
discretion) are for the best interests
of the county.
In answer to your second question,
we agree with you that it may not
be good policy to rent space in the
office of the clerk and recorder; however, subdivision 28 of Chapter 100,
Laws of 1931, seems to leave such
questions of policy to the sound discretion of the Board of County Commissioners and as a matter of law
we see no reason why such space
could not be rented if the board, in
the sound exercise of its discretion,
so decided. For analogy, suppose that
the county, in its court house or other
building used for county offices, had
an entire vacant room for which it
had no use whatever; would not the
commissioners, by authority of subdivision 28, above mentioned, be able
to rent that room? And if so, would
the circumstance of the presence or
absence of a partition between that
room and the next room, the latter

occupied by a county office, change
the law? We repeat that we do not
here attempt to decide the question
of policy.
Opinion No. 213.
Schools-Trustees-Water Supply
System, Power to Build Limited.
Cities and Towns, May Not
Sell Water to.
HELD: School boards have no
power to engage in the sale of water
to the public or to cities and towns,
or to install a water supply system
more than sufficient to supply the
reasonably anticipated needs of the
schools.
December 16, 1935.
Mr. Harold G. Dean
County Attorney
Thompson Falls, Montana
With your letter of December 12
. you enclosed certain correspondence
among yourself and the Clerk and
Chairman of School District No.9 of
Dixon, Sanders county, Montana, from
which I gather that the question has
been raised whether said School District may lawfully sponsor a Federal
public works project to consist of a
water supply system, investing school
monies, either from funds on hand or
to be raised by a bond issue, to cover
the costs of materials, for the purpose of enabling the citizens of the
town of Dixon, either directly or indirectly, to make use of said water
supply system.
It appears that you advised the
Clerk of the District that such action
would not come within the powers of
the school trustees, and with this
opinion we agree.
Boards of school trustees have no
powers except those expressly granted
by law or necessarily implied from
those granted (McNair v. School District No. 1 of Cascade County, 87
Mont. 423, 288 Pac. 188, 69 A. L. R.
866). We find nothing in the law authorizing school boards to engage in
the sale of water to the public or to
install a water supply system more
than sufficient to supply the reasonably anticipated needs of the schools
or to invest the school funds for the
benefit of towns or persons not en-
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gaged in the functioning of the
schools. Accordingly, it is our opinion
that such action as is outlined above
on the part of the School Board at
Dixon would be unlawful.
Opinion No. 214.
Clerk of Court-Fees-Appearance,
What Constitutes-Courts.
HELD: An appearance fee is payable in the instances enumerated.
December 19, 1935.
Mr. Chris W. Demel
County Attorney
Billings, Montana
With your letter of December 12
you enclosed copy of a letter addressed to you by the Deputy Clerk
of the District Court of your county
asking what constitutes an appearance in an action so as to require the
payment of the fee of $2.50 mentioned
by Section 4918, R. C. M. 1921, as
payable by the defendant upon his
appearance, and enumerating, particularly, the following instances: (1)
when a defendant, or his attorney, is
personally present in court in response
to an order to show cause and offers
testimony; (2) when a defendant files
a return or answer to an order to
show cause; (3) when a defendant
files a motion to strike the complaint
and quash the summons and argues
the motion in court in person, or by
attorney; (4) when a defendant files
and makes and argues in open court
a motion to dissolve a temporary injunction; (5) when a defendant participates in a hearing relating to the
establishment of a drainage district;
(6) when a defendant files a waiver
of summons in a divorce action; (7)
when a petition and bond for removal
to United States court is filed; (8)
when a motion and demand for change
of venue is filed; (9) when a stipulation by the attorneys for plaintiff
and defendant is made and filed; (10)
when a motion is filed and made and
argued in open court to quash an
alternative writ of mandate.
You also enclosed with your letter
a comprehensive memorandum of authorities, and your own views upon
the question, with which we agree
in substance.
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The pertinent portions of our statutes are as follows:
"At the commencement of each action or proceeding, the clerk must
collect from the plaintiff the sum of
five dollars, and for filing a complaint
in intervention the clerk must collect
from the intervenor the sum of five
dollars;
"And the defendant, on his appearance, must pay the sum of two dollars
and fifty cents (which includes all
the fees to be paid up to the entry
of judgment)." Sec. 4918, R. C. M.
1921.
"A defendant appears in an action
when he answers, demurs, or gives the
plaintiff written notice of his appearance, or when an attorney gives notice
of appearance for him, or has such
appearance entered in open court.
* * *" Sec. 9782, R. C. M. 1921.
Our Section 9782 is substantially the
same as Section 1014, Cal. Code of
Civil Procedure, but somewhat broad-'
er, and was apparently adapted from
California. As fairly expressing the
views of the California courts, we
quote: "While the statute requires the
notice of appearance by defendant in
pro. per. to be a written' notice, such
requirement is not exacted when the
notice is given for him by an attorney.
In such case, it need not necessarily
be in writing. It may be given by the
act of appearing in open court upon
an application for affirmative relief
which could only be granted upon the
hypothesis that defendant had submitted himself to the jurisdiction of
the court. Security, etc. Co. v. Boston,
etc., Co., 126 Cal. 418, 58 Pac. 941,
59 Pac. 296. The mere giving of a
notice of a motion to be made at a
certain time and place for the dissolution of an attachment issued in the
cause would not constitute such an
appearance. In Glidden v. Packard, 28
Cal. 649, it was expressly held that
the notice of a motion to dissolve an
attachment did not constitute an appearance authorizing the entry of defendant's default. If, however, pursuant to such notice, the attorney appears in court and makes the motion,
such act on the part of the attorney
would be sufficient to constitute
notice of appearance. ,. * *" Salmonson v. Streiffer, 110 Pac. 144.
Corpus Juris states the rule as fol-

