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asked the following question: 

"Under Chapter 33 of the 1933-34 
Extraordinary Session of the legisla­
ture, may the board sell unredeemed 
tax sale lands, appraised at less than 
$100.00 at private sale and without 
notice ?" 

You refer to Section 10 of Chapter 
100, Session Laws of 1931, Chapter 65, 
Session Laws of 1933 and Section 96, 
R. C. M. 1921, as well as Chapter 33 
of the Laws of the Extraordinary Ses­
sion, above mentioned, and say sub­
stantially that in your opinion, if Sec­
tion 10 of Chapter 100, Laws of 1931, 
was impliedly repealed by Chapter 65, 
Laws of 1933, of the Extraordinary 
Session (page 90, bound volume), it 
was not revived by the enactment of 
Chapter 33, Laws of 1933-34. 

While I think you are probably cor­
rect on the revival question, I do not 
think it is necessary to decide that 
question for the reason that the afore­
said provisions of Chapter 33, Laws 
of 1933-34, incorporating by reference 

• the procedure provided by subdivision 
10 of Chapter 100, Laws of 1931, seems 
to be valid. 

"When there is no constitutional 
inhibition against it, the provisions of 
a law which has lapsed or has been 
repealed may be made a part of a new 
statute by referring to the law in 
general terms and without incorporat­
ing such provisions at length; ref­
erence may be made to an act which 
is repealed and succeeded by the act 
making the reference for the purpose 
of adopting provisions of the succeed­
ed act." (59 C. J. 618, Section 173). 
Spratt v. Helena P. T. Co., 37 Mont. 
60, 86, 94 Pac. 631; Gustafson v. 
Hammond Irrigation District, 87 
Mont. 217, 287 Pac. 640; 25 R. C. L. 
875, Section 120; Note, Ann Cas. 
1916B 375. 

Accordingly, it is our opinion that 
the Board of County Commissioners 
may sell tracts of tax deed lands of 
a value of less than $100.00 at private 
sale. However, the conflicting statu­
tory provisions inject some doubt into 
the situation, and if the board desires 
to eliminate this doubt, I suggest that 
it first offer all lands for sale at pub­
lic auction as provided by Chapter 65, 
Laws of 1933. Our opinion number 
204 (Vol. 15, Report and Official Opin-

ions of the Attorney General) holding 
that all tax title land, regardless of 
value, must be sold at public auction, 
was written May 6, 1933, before pas­
sage of Chapter 33, Laws of 1933-34. 

Opinion No. 212. 

Counties-Abstract Plant, Lease of­
. Lease of Chattels--County Commis­
sioners--County Court House--Clerk 
and Recorder-Rental of Office Space 

in County Building and Offices. 

HELD: 1. Where a county owns 
valuable chattels (an abstract plant) 
which became useless to the county, 
and cannot immediately be sold, it is 
within the power of the board of 
county commissioners to manage and 
control such property in such manner 
as is to the best interests of the 
county. Such property may be leased. 

2. Though it may not be good policy 
to rent space in the office of the 
county clerk and recorder, Chapter 
100, Laws of 1931, seems to leave such 
questions of policy to the sound dis­
cretion of the board of county com­
missioners. 

December 16, 1935. 
Mr. Dalton T. Pierson 
Assistant County Attorney 
Missoula, Montana 

In your letter of December 11th 
you state the following questions: 

"Question has arisen here as to 
whether Missoula County may law­
fully lease to a private individual, 
an abstract plant which it owns and 
has operated for a period of years 
in connection with the Clerk and Re­
corder's office. 

"A further question is whether, in 
the event it is lawful for the county 
to lease said plant, the County Com­
missioners may rent space, not 
otherwise in use, in the office of the 
Clerk and Recorder, to the party 
leasing the plant." 

You say substantially that the ab­
stract plant is now of no further use 
to the county and you refer to the 
case of State v. Abstractors' Board 
of Examiners, 99 Mont. 564 and to 
Chapter 105, Laws of 1931. You say 
also that the abstract plant has a 
value of something like $8,000, that 
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there is apparently no immediate sale 
for it and that the county is in dan­
ger of losing its investment unless 
it can derive some income from it. 

You refer also to subdivision 28 of 
Chapter 100, Laws of 1931. If that 
subdivision was intended by the legis­
lature to apply to ordinary chattels, 
the wording is unfortunate, because 
the words "lease and demise," in our 
opinion, are correctly used only in 
reference to interests in real estate 
(2 Bouvier's Law Dictionary (Rawle's 
Third Revision) 1888; Anderson's Dic­
tionary of Law; Abbott's Law Dic­
tionary; Strand's Judicial Dictionary; 
35 C. J. 1139 et seq.; Section 15 R. 
C. M. 1921). 

However, where a county owns val­
uable chattels which become useless 
to the county, and cannot immediately 
be sold, it is our opinion that it is 
within the power of the Board of 
County Commissioners to manage and 
control such property in such manner 
as is to the best interests of the coun­
ty (Subdivisions 22 and 25, Chapter 
100, Laws of 1931). Accordingly, in 
answer to your first question, we be­
lieve that under the circumstances 
stated in your letter the board may 
let the abstract plant in question 
upon such terms and under such con­
ditions as in its opinion (subject to 
the reasonableness of its exercise of 
discretion) are for the best interests 
of the county. 

In answer to your second question, 
we agree with you that it may not 
be good policy to rent space in the 
office of the clerk and recorder; how­
ever, subdivision 28 of Chapter 100, 
Laws of 1931, seems to leave such 
questions of policy to the sound dis­
cretion of the Board of County Com­
missioners and as a matter of law 
we see no reason why such space 
could not be rented if the board, in 
the sound exercise of its discretion, 
so decided. For analogy, suppose that 
the county, in its court house or other 
building used for county offices, had 
an entire vacant room for which it 
had no use whatever; would not the 
commissioners, by authority of sub­
division 28, above mentioned, be able 
to rent that room? And if so, would 
the circumstance of the presence or 
absence of a partition between that 
room and the next room, the latter 

occupied by a county office, change 
the law? We repeat that we do not 
here attempt to decide the question 
of policy. 

Opinion No. 213. 

Schools-Trustees-Water Supply 
System, Power to Build Limited. 

Cities and Towns, May Not 
Sell Water to. 

HELD: School boards have no 
power to engage in the sale of water 
to the public or to cities and towns, 
or to install a water supply system 
more than sufficient to supply the 
reasonably anticipated needs of the 
schools. 

December 16, 1935. 
Mr. Harold G. Dean 
County Attorney 
Thompson Falls, Montana 

With your letter of December 12 
. you enclosed certain correspondence 
among yourself and the Clerk and 
Chairman of School District No.9 of 
Dixon, Sanders county, Montana, from 
which I gather that the question has 
been raised whether said School Dis­
trict may lawfully sponsor a Federal 
public works project to consist of a 
water supply system, investing school 
monies, either from funds on hand or 
to be raised by a bond issue, to cover 
the costs of materials, for the pur­
pose of enabling the citizens of the 
town of Dixon, either directly or in­
directly, to make use of said water 
supply system. 

It appears that you advised the 
Clerk of the District that such action 
would not come within the powers of 
the school trustees, and with this 
opinion we agree. 

Boards of school trustees have no 
powers except those expressly granted 
by law or necessarily implied from 
those granted (McNair v. School Dis­
trict No. 1 of Cascade County, 87 
Mont. 423, 288 Pac. 188, 69 A. L. R. 
866). We find nothing in the law au­
thorizing school boards to engage in 
the sale of water to the public or to 
install a water supply system more 
than sufficient to supply the reason­
ably anticipated needs of the schools 
or to invest the school funds for the 
benefit of towns or persons not en-

cu1046
Text Box




