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In view of the strong position taken 
by the Supreme Court of the United 
States and other courts of last resort 
in such matters and the fact that 
under the mandate of the constitu
tion it is the duty of the legislature 
to provide for the taxation of all prop
erty not specially exempt, including 
that of freight line companies, it is 
our conclusion that the retroactivity 
of Section 7 does not render it in
valid. 

Opinion No. 209. 

Old Age Pension-County Commis
sioners-Poor Fund-Budget-

Emergency. 

HELD: The payment of old age as
sistance grants being a "mandatory 
expenditure required by law," the 
Board of County Commissioners may 
issue emergency warrants therefor 
upon the poor fund and such warrants 
shall be registered. 

December 11, 1935. 
Mr. Clarence Hanley 
Deputy County Attorney 
Butte, Montana 

In your letter of December 2 you 
asked the following question: 

"May the County Commissioners, 
if they find there are not sufficient 
funds in the Poor Fund to pay old 
age assistance grants, declare an 
emergency under the provisions of 
Section 5, Chapter 148, Laws of 1929, 
and pay such grants with emergency 
warrants on the poor fund?" 

Since, when old age assistance 
grants have been made, payment 
thereof is a "mandatory expenditure 
required by law" (Chapter 170, Laws 
of 1935) it is our opinion that the 
Board of County Commissioners may 
proceed in accordance with Section 6 
of Chapter 148, Laws of 1929, to is
sue emergency warrants upon the 
poor fund which shall be registerable. 
See opinions numbered 59, 121, 243, 
612 and 640 in Volume 15 of the Opin
ions of the Attorney General. 

Opinion No. 210. 

County Commissioners-Poor, Con
tracts for Burial of-Embalmers and 

Undertakers. 

HELD: In letting a contract for 

the burial of the county poor the 
County Commissioners are not limited 
to the acceptance of a bid of a li
censed embalmer or undertaker. 

Dec:cmber n, 1935. 
Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

In your letter of Decembcr 7 you 
asked substantially whether the Coun
ty Commissioners of Phillips county 
may let a contract for burial of the 
county poor to a person other than 
a licensed undertaker and you re
ferred to Sections 4525 and 4526, 
amended by Chapter 50, Session Laws 
of 1933, I gather from your letter that 
in response to the Board's invitation 
for bids, no licensed undertaker made 
any bid. 

It is our opinion that the Board of 
County Commissioners need not con
cern itself with the question whether 
any person contracting to defray 
burial expenses in accordance with 
Chapter 50, Laws of 1933, is a licensed 
embalmer or undertaker; for instance, 
such a person so contracting might 
have a licensed embalmer do the ac
tual work of preparing a body for 
burial and interring it. Compliance 
with the laws, rules and regulations 
relating to licensing of embalmers and 
undertakers is the obligation of the 
person doing the actual work of em
balming and burial and not an obli
gation of the County Commissioners. 

Of course, in any event, if it is ab
solutely impossible in any given case, 
to secure the services of a licensed 
undertaker, the obligation is still upon 
the board of County Commissioners to 
see that the dead are buried (R. C. 
M. 11034). 

Opinion No. 211. 

Taxation-Tax Sale Land, Sale of
Private Sale-County Commissioners. 

HELD: The Board of County Com
missioners may sell tracts of tax deed 
lands of a value of less than $100.00 
at private sale. 

December 13, 1935. 
Mr. P. R. Heily 
County Attorney 
Columbus, Montana 

In your letter of December 3 you 
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asked the following question: 

"Under Chapter 33 of the 1933-34 
Extraordinary Session of the legisla
ture, may the board sell unredeemed 
tax sale lands, appraised at less than 
$100.00 at private sale and without 
notice ?" 

You refer to Section 10 of Chapter 
100, Session Laws of 1931, Chapter 65, 
Session Laws of 1933 and Section 96, 
R. C. M. 1921, as well as Chapter 33 
of the Laws of the Extraordinary Ses
sion, above mentioned, and say sub
stantially that in your opinion, if Sec
tion 10 of Chapter 100, Laws of 1931, 
was impliedly repealed by Chapter 65, 
Laws of 1933, of the Extraordinary 
Session (page 90, bound volume), it 
was not revived by the enactment of 
Chapter 33, Laws of 1933-34. 

While I think you are probably cor
rect on the revival question, I do not 
think it is necessary to decide that 
question for the reason that the afore
said provisions of Chapter 33, Laws 
of 1933-34, incorporating by reference 

• the procedure provided by subdivision 
10 of Chapter 100, Laws of 1931, seems 
to be valid. 

"When there is no constitutional 
inhibition against it, the provisions of 
a law which has lapsed or has been 
repealed may be made a part of a new 
statute by referring to the law in 
general terms and without incorporat
ing such provisions at length; ref
erence may be made to an act which 
is repealed and succeeded by the act 
making the reference for the purpose 
of adopting provisions of the succeed
ed act." (59 C. J. 618, Section 173). 
Spratt v. Helena P. T. Co., 37 Mont. 
60, 86, 94 Pac. 631; Gustafson v. 
Hammond Irrigation District, 87 
Mont. 217, 287 Pac. 640; 25 R. C. L. 
875, Section 120; Note, Ann Cas. 
1916B 375. 

Accordingly, it is our opinion that 
the Board of County Commissioners 
may sell tracts of tax deed lands of 
a value of less than $100.00 at private 
sale. However, the conflicting statu
tory provisions inject some doubt into 
the situation, and if the board desires 
to eliminate this doubt, I suggest that 
it first offer all lands for sale at pub
lic auction as provided by Chapter 65, 
Laws of 1933. Our opinion number 
204 (Vol. 15, Report and Official Opin-

ions of the Attorney General) holding 
that all tax title land, regardless of 
value, must be sold at public auction, 
was written May 6, 1933, before pas
sage of Chapter 33, Laws of 1933-34. 

Opinion No. 212. 

Counties-Abstract Plant, Lease of
. Lease of Chattels--County Commis
sioners--County Court House--Clerk 
and Recorder-Rental of Office Space 

in County Building and Offices. 

HELD: 1. Where a county owns 
valuable chattels (an abstract plant) 
which became useless to the county, 
and cannot immediately be sold, it is 
within the power of the board of 
county commissioners to manage and 
control such property in such manner 
as is to the best interests of the 
county. Such property may be leased. 

2. Though it may not be good policy 
to rent space in the office of the 
county clerk and recorder, Chapter 
100, Laws of 1931, seems to leave such 
questions of policy to the sound dis
cretion of the board of county com
missioners. 

December 16, 1935. 
Mr. Dalton T. Pierson 
Assistant County Attorney 
Missoula, Montana 

In your letter of December 11th 
you state the following questions: 

"Question has arisen here as to 
whether Missoula County may law
fully lease to a private individual, 
an abstract plant which it owns and 
has operated for a period of years 
in connection with the Clerk and Re
corder's office. 

"A further question is whether, in 
the event it is lawful for the county 
to lease said plant, the County Com
missioners may rent space, not 
otherwise in use, in the office of the 
Clerk and Recorder, to the party 
leasing the plant." 

You say substantially that the ab
stract plant is now of no further use 
to the county and you refer to the 
case of State v. Abstractors' Board 
of Examiners, 99 Mont. 564 and to 
Chapter 105, Laws of 1931. You say 
also that the abstract plant has a 
value of something like $8,000, that 
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