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for purposes permitted by statute, a
question as to its good title might
be raised.
5. By taking deed from a taxpayer
in payment of taxes the county would
take title subject to all encumbrances,
if any, against it instead of taking
a title free and clear of all encumbrances, as in case of tax deed. Section 2215, R. C. M. 1921, as amended
by Chapter 85, Laws of 1927.
6. Section 2209, R. C. M. 1921, as
amended by Chapter 92, Laws of 1927
and Chapter 156, Laws of 1929, provides that the owner of property sold
for taxes shall have 30 days notice
of application for tax deed. A question
may be raised as to whether such
notice may be waived.
While from a practical view point,
it might seem that in some cases at
least the same result can be obtained
by taking a deed from the owner as
would be accomplished by taking a
tax deed, in view of the absence of
statute authorizing it, and questions
of doubt which might be raised
against the title, we feel that it is
not safe to do so, and that such practice should not be encouraged.
Opinion No. 206.
Taxation-Delinquent Taxes-Penalty
and Interest, Refund of.
HELD: Ch~pter 88, Laws of 1935,
applies only to redemptions from tax
sales. Penalty and interest may not
be refunded where a portion of the
delinquent taxes, together with penalty and interest, were voluntarily
paid, but without effecting a redemption, during the time the Act was in
force.
December 4, 1935.
Mr. Eugene L. Murphy
County Attorney
Choteau, Montana
You have submitted the following:
"Mrs. Harry Thompson, residing
in this county, had about eight years
delinquent taxes upon her property.
On last March 12, after the passage
of the above law, she paid the
1926 delinquent taxes amounting to
$193.15. Of this amount there was

$94.78 in penalty and interest. There
is still due in delinquent taxes the
amount of $460.00 which Mrs.
Thompson intends to pay today. The
above $193.15 was paid without protest.
"The question now is whether Mrs.
Thompson be allowed a refund of the
penalty and interest which she paid
when she redeemed the 1926 taxes.
The law provides that the redemption must be made before December
1, 1935, which has been done by Mrs.
Thompson, although the payments
were made in two installments."
Chapter 88, Laws of 1935, permits
a taxpayer to redeem real estate by
the payment of the original delinquent
tax without penalty and interest. The
redemption is from the sale. By paying the subsequent tax for the year'
1926, the taxpayer in question did not
redeem the real estate from the sale
thereof, and, therefore, did not comply with the provisions of said Chapter 88. Since this payment was made
voluntarily prior to the redemption
later made, the payment of penalty
and interest, in my opinion, could not
be legally refunded.
Such taxes were not paid erroneously or illegally within the meaning of
Section 2222, R. C. M. 1921, so as to
authorize the County Commissioners
to order a refund thereof. There was
no error or illegality in the tax or
the penalty or interest. Furthermore,
the taxpayer could not have paid such
taxes under protest as delinquent
taxes are not payable under protest
by the provisions of Section 2269, R.
C. M. 1921, as amended by Chapter
142, Laws of 1925. Moreover, no unlawful levy is claimed and this also is
a prerequisite for payment under protest.
Opinion No. 207.
Taxation-Delinquent Taxes-Penalty
and Interest, Refund of-Installment Payment ContractsCounty Commissioners.
HELD: The county commissioners
cannot refund penalty and interest to
a taxpayer who was induced by a void
law to voluntarily pay delinquent
taxes, penalty and interest for 193334, concerning which there was no
error or illegality, in order to take
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advantage of the provisions of such
void law and to enter into a contract
for the installment payment of other
delinquent taxes.
December 4, 1935.
Mr. Horace W. Judson
County Attorney
Cut Bank, Montana
You have submitted a copy of a
letter written by the Clapper Motor
Company to the county treasurer,
which contains the following facts:
"The Clapper Motor Company entered into a number of contracts with
Glacier County to pay taxes in 20
semi-annual payments on various
tracts of land located in this county,
and that in order to come under the
law providing for the payment of the
same in 20 semi-annual payments it
was necessary for the Clapper Motor
Company to pay in full all 1933-34
taxes, including the penalty and interest then due, and that if the Clapper Motor Company had then known
that such contracts were void the
1933-34 taxes with penalty and interest would not have been paid.
"The Clapper Motor Company has
now elected to pay all delinquent
taxes on the tracts described in the
contracts entered into with the
county on December 5th, 1934 in full
so as to avoid payment of penalty
and interest, and feels that inasmuch
as it was required to pay penalty
and interest on 1933-34 taxes in order
to enter into what is now known to
be a void contract, it should be entitled to recover back the penalty
and interest on the 1933-34 taxes."
On these facts you have requested
my opinion. It is my opinion that
taxes for 1933 and 1934 paid by taxpayer before a contract to pay prior
delinquent taxes in semi-annual installments over a period of ten years
could be made as provided by Chapter
45, Laws of 1933-34, Laws of the Extraordinary Session, may not be refunded to a taxpayer who now wishes
to take advantage of Chapter 88,
Laws of 1935, by paying all delinquent
taxes without penalty or interest.
While it may be considered a violent presumption, such taxpayer is
presumed to know the law and was
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presumed to know that said Chapter
45 was void and unconstitutional.
(Chapter 149, Laws of 1935, which
is identical, although subsequently
passed by our legislature, was recently held unconstitutional by our Supreme Court, in the case of State ex
reI. DuFresne v. Leslie et aI, 100 Mont.
449.) A taxpayer, who was induced
by a void law to voluntarily pay delinquent taxes concerning which there
was no error or illegality, in order
to take advantage of the provisions
of such void law, cannot obtain a
refund of the penalty and interest
paid. Such taxes were not erroneously
or illegally collected within the meaning of Section 2222, R. C. M. 1921,
so as to authorize the Board of County Commissioners to order a refund
thereof. In paying such tax, including
the penalty and inter~st, the taxpayer
assumed the risk. All that can be
done is to restore him to the status
quo ante, so far as the payments on
the void contract are concerned.
Opinion No .. 208.
Taxation-Freight Line CompaniesBoard of Equalization-Legislative
Assembly-Retroactive Legislation
-Constitutional Law-Statutes,
Construction of.
HELD: The retroactive feature of
Section 7, Chapter 26, Laws of 1935,
(providing for the assessment and
taxation of freight line companies by
the Board of Equalization for the
years prior to its passage during
which years such companies escaped
taxation) does not render the Section
invalid.
December 6, 1935.
State Board of Equalization
The Capitol
Your letter to us of October 18 concludes as follows:
"Will you kindly advise this Board
and give us your opinion as to the
constitutionality of Section 7 of
Chapter 26, Laws of 1935, and as to
whether or not this Board has the
power or legal authority to assess
the property of freight line companies operating in this state for any
year prior to 1935 under the retroactive feature of the law."

