OPINIONS OF THE ATTORNEY GENERAL
November 25, 1935.
Mr. H. O. Vralsted
County Attorney
Stanford, Montana
You have submitted the following:
"A group of farmers residing in
Fergus and Judith Basin counties
owns a mutual telephone line which
extends along the public highways
from a point in Judith Basin County,
across the line and into a point in
Fergus County. It is not corporation
owned, merely owned by the association of farmers for mutual benefit
and not for profit.
"Two questions have arisen for determination. The first is as to whether such lines are to be assessed by
the county assessor or by the State
Board of Equalization, and second,
whether such telephone line is real
or personal property?"
On the first question we cannot
agree that the telephone line is properly assessable by the county assessor
and not by the State Board of Equalization. In my opinion such property
is securely within the jurisdictiori of
the State Board of Equalization under
the provisions of Section 2138 et seq.,
as amended by Chapter 3, Laws of
1923. The case of Chicago, Milwaukee
& St. Paul Railway Co. v. Murray, 55
Mont. 162, 174 Pac. 704, has no application and cannot be accepted as an
authority as it involved a 1917 tax
and the case was decided in 1918;
whereas, Section 2138 et seq., were
enacted in 1919. In this connection
see also the amendment to Section
15 of Article XII of the Montana constitution, page 613, Laws of 1923. Section 8 of Chapter 3, Laws of 1923,
provides:
"It shall be the duty of the Board
and it shall have power and authority in addition to any authority under
the present statutes: * * "
"3. To annually assess the franchise, roadway, roadbeds, rails, and
rolling stock, and all other property
of all railroads, and the pole lines
and rights-of-way and all other property of all telegraph and telephone
lines, electric power and transmission
lines, ditches, canals and flumes, and
other similar property, constituting
a single and continuous property op-
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era ted in more than one county in
the state, and to apportion such assessments to the counties in which
such properties are located on a
mileage basis; * * *."
On the second question I agree with
you that such telephone line is personal property. See Butte Electric Ry.
Co. v. Brett, 80 Mont. 12, 257 Pac.
478, holding that poles imbedded in
the soil and trolley wires attached to
them for the purpose of furnishing
motive power for the propulsion of
street railway cars are personal property. Attention is called to the language of the court in this case 011
pages 16-19, where certain tests and
rules are laid down for' determining
whether property shall be classed as
real or personal property. In my opinion the property of the telephone company, following the reasoning of the
Supreme Court in that case, must be
classed as personal property.
Opinion No. 203.
Taxation-Personal Property-Federal Land Bank-Motor Vehicles.
HELD: An automobile owned by
the Federal Land Bank, and used by
a field man in his work for the bank,
is not subject to taxation by the state
of Montana.
August 12, 1935.
Mr. L. D. French
County Attorney
Polson, Montana
You have requested my opmlOn as
to whether the state may tax an automobile owned by the Federal Land
Bank and used by a field man in his
work for the bank.
The law with regard to the power
of the state to tax an agency of the
Federal government is stated in 61
C. J. 371, Section 370, as follows: "It
is not within the power of a state,
unless by congressional consent, to lay
any tax on the instruments, means, or
agencies provided or selected by the
United States Government to enable
it to carry into execution its legitimate powers and functions." See also
cases cited in footnotes 47 and 48, including Midnorthern Oil Co. v. Walker, 45 S. Ct. 440, 268 U. S. 45, 69 L.
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Ed. 884, 44 A. L. R. 1454 affirming
decision of Montana Supreme Court
in 68 Mont. 550, 219 Pac. 1119.
Section 931, Title 12, U. S. C. A.,
provides: "Every Federal land bank
and every National farm loan association, including the capital and reserve
or surplus therein and the income derived therefrom, shall be exempt from
federal, state, municipal and local taxation, except taxes upon real estate
held, purchased or taken by said bank
or association under the provisions
of Section 761 and Section 781 of this
chapter * * *."
Section 933 Id., reads: "Nothing
herein shall be construed to exempt
the real property of Federal and joint
stock land banks and National farm
loan associations from either state,
county or municipal taxes to the same
extent, according to its value, as
other real property is taxed."
The Federal Land Bank was created
by an Act of Congress and is undoubtedly an agency of the United
States government. Since Congress
has consented to the state taxing real
estate only, belonging to the Federal
Land Bank, it is my opinion that the
state does not have power to tax the
automobile in question.
A similar question was presented
in Federal Land Bank v. State Highway department, (S. C. 1934) 173 S.
E. 284, where it was held that the
Federal Land Bank's automobile used
in conduct of its. business, was an
instrumentality of the United States
and not subject to a state license fee,
even though the license fee is not a
tax but a valid exercise of the police
power of the state. The court said it
would still be a burden imposed by
the state upon an instrumentality of
the general government. The language
of Mr. Justice Brewer in South Carolina v. United States, 199 U. S. 437,
was quoted as follows: "It is admitted
that there is no express provision in
the constitution that prohibits the
general government from taxing the
means and instrumentalities of the
states, nor is there any prohibiting
the states from taxing the means and
instrumentalities of that government.
In both cases the exemption rests
upon necessary implication, and is upheld by the great law of self-preservation; as any government, whose

means employed in conducting its operation, if subject to the control of
another and distinct government, can
exist only at the mercy of that government. Of what avail are these
means if another power may tax them
at discretion?" For analogous cases
see the decisions pertaining to national banks which are collected in
61 C.' J. 281, Sections 272-289. It is
held that as national banks are agencies or instrumentalities of the United
States government, in accordance
with the principle that it is not within
the power of a state to lay a tax on
such agencies or instrumentalities, a
state or territory has no power to
subject a national bank or its property to taxation either directly or indirectly, except in so far as it is permitted by Act of Congress. (See Vol.
10, Opinions of Attorney General, p.
67; Vol. 16, No. 360.)
Opinion No. 204.
Nepotism-Road Supervisor--County
Commissioners.
HELD: There is no violation of the
Nepotism Act where there is no legal
duty to terminate a contract of employment of a road supervisor at the
time a relative of the employee takes
office as county commissioner.
December 3, 1935.
Mr. E. M. Keeley
County Attorney
Deer Lodge, Montana
You have submitted facts which are
substantially as follows:
In October, 1934, the Board of
County Commissioners of Powell
county, composed of "A," "B" and
"C," employed one "J. M.," who was
not related to either of them, as road
foreman or supervisor for a period of
two years. In November, 1934, "D,"
a ·brother of "J. M.," was elected
county commissioner. The new board
consisting of "A," "B" and "D" has
taken no action. The question you
submit is whether the present board
is violating the Nepotism Law, Chapter 12, Laws of 1933.
I assume that "J. M.," regardless
of the title he holds, was appointed

