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OPINIONS OF THE ATTORNEY GENERAL
Opinion No.1.

Counties.>.....()ounty CommissionersEasement-Right-of-WayPower Line-Consideration.
HELD: Board of county commissioners has power to sell a right-ofway for a power line over coun~y
lands. The sale thereof should be m
accordance with law and the compensation therefor should be just, that is
to say, adequate under the circumstances.
December I, 1934.
Mr. Fred C. Gabriel
County Attorney
Malta, Montana
Your letter to us of November 14th,
is as follows:
"Some little time ago I wrote you
concerning the authority of the Board
of County Commissioners of Phillips
County, to grant a right-of-way for
a power line over lands belonging to
the county.
"The question was raised in this
county possibly by the State Examiner. At any rate, the commissioners requested me to give them
an opinion on the matter, and I in
substance, stated that I believed that
the commissioners did have the right
to grant the right-of-way for a power line or transmission line, and based
my opinion upon subsection 10 of
section 4465 as amended by Chapter
100 of the Session Laws of 1931; and
also I call your attention to the language used in the case of Arnold vs.
Custer County, cited in 83 Montana
at page 130.
"In that case you will find the
matter fully discussed at page 141.
"Should the commissioners grant
a right-of-way, I assume there should
be a nominal consideration, or is it
your opinion that the consideration
should be actual and that the matter
should be arrived at by proper appraisement, etc.?"
Subdivision 10 of Section 4465, Revised Codes, 1921, as amended by Section 1 of Chapter 100, Laws of 1931,
among other things provides that "the
board of county commissioners * * "
shall have the power to sell any property, real or personal, however ac-

quired, belonging to the county, and
which is not necessary to the conducl
of the county's business or the preservation of its property."
The right of way is an easement and
an easement is real property. (Sections 6667, 6749, Revised Codes 1921;
R. M. Cobban Realty Co. v. Donlan,
51 Mont. 58; Mannix v. Powell County,
60 Mont. 510.) The easement sought
being real property, the board of county commissioners is vested with authority to sell it, and the sale thereof
should be made in accordance with
the provisions of subdivision 10.
(Franzke v. Fergus County, 76 Mont.
150; 15 C. J. 538; 2 Nichols on Eminent Domain, sec. 511.) As the board
is without power to make gifts, thc
compensation therefor should be just,
that is to say, adequate under the circumstances. (Sec. 14, Art. III of the
Constitution; sec. 9944, R. C. M. 1921;
15 C. J. 538; State v. Suncrest Lumber
Co., 154 S. E. 72; Kansas City Southern Ry. Co. v. Commissioner of Int.
Rev. 52 Fed. (2d) 372; Faulkner v.
City of Nashville, 285 S. W. 39; Buckhannon & N. R. Co. v. Great Scott
Coal & Coke Co., 83 S. E. 1031; 20
C. J. 641.)
We are fortified in the view that
the board may sell an easement of the
kind in question by the fact that under
the law of eminent domain "lands belonging to the state, or to any county,
city or town, not appropriated to some
public use," may be taken for the construction of an electric power line for
public use. (Chapter 14, Sections 99339936, Reyised Codes 1921; 20 C. J. 620;
2 Lewis on Eminent Domain, sec. 414.)
Opinion No.2.
Labor-Eight Hour Day-Leased
Service Stations.
HELD: A lessee of a filling station
would come within the terms of the
eight-hour day law and would not be
permitted to work in excess of eight
hours per day under the facts submitted.
December 5, 1934.
Mr. E. M. Keeley
County Attorney
Deer Lodge, Montana
We are in receipt of your inquiry
as to the interpretation and legality
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of Chapter 8 of the Laws of the Extraordinary Session of the Twenty-Third
Legislative Assembly, relating to
hours of labor. In particular your inquiry raises the question of whether
or not the same may be enforced as
to leased filling stations.
The objections which you submit to
the enforcement of the law as applied
to leased filling stations are as follows:
1. That the title of the Act does not
include leased filling stations, and
that, therefore, the requirement which
provides that the law shall apply "in
all leased businesses where the lessor
dictates the price, also kind of merchandise that is sold" is not within
the terms of the title of the Act.
We are informed that in the filling
station business it is customary for
persons who are wholesalers or refiners, engaged in the distribution of
their petroleum products, to own filling stations which are leased to local
managers who have some measure of
control, but who are required to sell
the products at prices fixed by the
wholesaler. Such a management partakes somewhat of the nature of independent control, and perhaps to a
larger extent it more closely resembles a contract of employment. Taking the latter view of this arrangement, it appears that same may be
considered an employment arrangement and within the terms of the title
of this law. At least there is not such
a variation from the title of the law
as would render same invalid upon
that ground.
2. It is further urged that this law
is unconstitutional in this respect:
that it compels a discrimination in
the method of handling business where
a station is owned by an individual
proprietor and where it is leased.
This objection, also, is one which I
do not consider would render the law
unconstitutional or prevent its enforcement. The fact that it is more
difficult, or impossible, to restrict the
hours of labor of one who is conducting his own business, where it is possible to restrict the hours of labor of
an employee or one in the position of
a lessee under the conditions described
in this Act, is not such a discrimination as would render the law unconstitutional.
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It therefore appears that the law
would apply to the relationship described in your letter, and that if the
person who requested your opinion
should lease the filling station and
handle the products as determined by
the lessor for the prices to be determined by the lessor, he would come
within the terms of the law and would
not be permitted to work in excess of
eight hours per day.

Opinion No.3.
Schools-Textbooks--Basal Textbooks.
HELD: Section 1190, R. C. M. 1921,
as amended by Chapter 25, Laws of
1925, means that one particular publisher's textbook shall be provided for
each branch of learning, as a basal
textbook in that branCh, and such supplemental textbooks on the same
branch of study may be chosen as the
commission may determine upon.

December 7, 1934.
Miss Elizabeth Ireland
Secretary, State Textbook
Commission
The Capitol
We acknowledge receipt of yours of
December 6, requesting an opinion in
the following matter:
"Kindly let me know if 'basal'
found in line 8 in the first paragraph
of section 1190, and 'basal' in line 2
of the second paragraph of section
1190 of Chapter 25 of the 1925 School
Laws, mean one or more than one.
"If basal textbooks are to be adopted in grammar and arithmetic, can
there be more than one book adopted
as basal for each of the two subjects
named ?"
Said Section 1190, as amended by
Chapter 25, Laws of 1925, provides in
part as follows: "* ,. * that the Textbook Commission will meet, as herein
provided, and that it will receive
sealed proposals up to twelve o'clock
noon, of said second Monday in December next following, for supplying the
State of Montana with such basal and
supplementary textbooks as the Commission has considered desirable to be
changed, ,. * *. The Commission shall

