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sonal loss. We do not believe that
ordinarily
county
commissioners
would be criticized for allowing a
claim for storage where it appeared
to them to be a necessary expense of
transportation. We hold, therefore,
that whether the storage of an automobile is a necessary expense of
transportation is a question of fact
for the county commissioners to determine.
Whether a court stenographer
would be justified in using his own
automobile instead of using the bus,
I call attention to Section 3, Chapter
16, Laws of 1933, which provides:
"Whenever it shall be necessary for
any state or county officer to use his
own automobile in the performance of
any official duty where traveling expense is allowed by law, such officer
shall receive not to exceed seven cents
(7 cents) per mile for each mile necessarily traveled * * *. Provided,
further, that in no case shall an automobile be used as herein provided if
suitable transportation can be had by
railroad."
It will be observed that necessity is
the only reason why the state or county should pay more than the regular
railroad fare for the transportation of
its officials. The cuunty commissioners, of course, must be the judge of
the necessity which, of course, depends upon the circumstances in each
case. While the statute does not include busses which are used on the
highways, we believe that public officials will be guided by the spirit of
the law and where suitable bus transportation is available, they will not
use their own automobiles unless it is
actually necessary.
Opinion No. 197.
MInes and Mining-TaxatIon-Machinery and Improvements of an
Idle Mine, Assessment ofCounty Assessor.
HELD: Machinery and surface improvements upon or appurtenant to
mines or mining claims, having a value separate from and independent of
such mines or mining claims must be
assessed by the County Assessor even
though the mines are not in operation.
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November 4, 1935.
Mr. Anthony Hork
County Clerk
Hamilton, Montana
Your letter of October 25 is as follows:
"The Board of County Commissioners would like an opinion on the
following question:
"Can mining machinery and improvements be assessed by the county assessor on mining property that
is not operating. The contention is
that the Federal Laws prohibit this
assessment and should not be assessed by the county."
Under Section 2088, Revised Codes,
1921, all machinery used in mining
and all surface improvements upon
or appurtenant to mines and mining
claims, which have a value separate
and independent of such mines or mining claims, are personal property and
must be taxed as such. Section 2002
of the same code provides that the assessor must, between the first Mo~
day of March and the second Monday
of July in each year, ascertain the
names of all taxable inhabitants and
all property in his county subject to
taxation, and must assess such property to the persons by whom it was
owned or claimed, or in whose possession or control it was, at 12 o'clock
M., on the first Monday of March next
preceding.
If, therefore, any person or corporation should own machinery used in
mining and surface improvements
upon or apputenant to mines or mining claims at 12 o'clock M., on the
first Monday of March of any year,
and such machinery or improvements
or both should have a value separate
from and independent of such mines
or mining claims, it then becomes the
duty of the assessor to assess the
same to such owner for that year,
and this without regard to whether
such mines be or be not in operation
or such mining claims be or be not in
course of developmer.t. (Birney v.
Warren, 28 Mont. 64; Hayes v. Smith,
58 Mont. 306; 3 Opinions of Attorney
General 166.)
We are not aware of any federal
law which prohibits an assessment of
this kind, and if by any possibility
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there be such a law it would be of
doubtful value.
Opinion No. 198.
Relief-Poor--Counties--County Commissioners-Poor Fund, Use of
-Transfers-Budget Law.
HELD: The County Poor Fund is
in a sense a trust fund and the county
commissioners are not authorized to
use it for any purpose except for "The
care and maintenance of the indigent
sick, or otherwise dependent poor of
the county."
November 4, 1935.
Montana Relief Commission
Helena, Montana
You have submitted for my opinion
the question.:, hereinafter listed. These
questions are general and do not present any specific case or problem. In
answering them, it should be understood that we are dealing with general
rules and their application. It is difficult, if not impossible, to make a
general statement which will be applicable to every set of facts arising.
"I. Are the commissioners bound
by law to expend Poor Fund monies
only for the purposes for which they
are levied?"
The poor fund is raised by a levy
authorized by Subdi\'ision 5, Chapter
100, Laws of 1931, amending Section
4465, R. C. M. 1921, as previously
amended. Its purpose is "to provide
for the care and maintenance of the
indigent sick, or the otherwise dependent poor of the county; to erect
and maintain hospital::; therefor, or
otherwise provide for the same." It
authorizes the levy, for that purpose,
of a $2.00 per capita tax and a tax on
property not exceeding three-fifths of
one per cent. Such fund is in a sense
a trust fund and its expenditure
should be carefully limited to the purpose stated. This is also required by
the budget law, Chapter 148, Laws of
1929.
"2. Are the commissioners bound
by law to expend the Poor Fund for
the items budgeted within the Poor
Fund?"
If the items budgeted are within
the purpose of the levy authorized

by statute then the county commissioners are bound by law to expend
the poor fund for these items, where
it is necessary. The commissioners
have the power and the consequent
duty of using the poor fund, when necessary, for the benefit of those for
whom such fund is established. The
commissioners, of course, have the
power and duty to determine the necessity in each case but in so doing,
should not act arbitrarily.
"3. Are the commissioners prohibited by law from transferring
monies from the Poor Fund for purposes other than actual poor relief?"
For the reasons given in our answer
to your first question, this question
should be answered in the affirmative. The commissioners are not authorized to use the poor fund for any
purpose except for "the care and
maintenance of the indigent sick, or
the otherwise dependent poor of the
county." Such transfer is also prohibited by the budget law, supra.
"4. If the budgets and obligations
set-up within the Poor Fund would
completely exhaust the Poor Fund
witl).in the fiscal year may the commissioners divert monies from the
Poor Fund and claim a deficit in this
fund ?"
My answer to this question is "no"
for the reason that to permit it WGuid
not only defeat the purpose of the
levy for the poor fund but wO'.lld violate the county budget law. (See Section 5, Chapter 148, Laws of 1929.)
"5. Since the institutional poor,
the aged and the infirm, the blind,
dependent children and all persons
who may be regarded as unable to
help, or support themselves are regarded as the moral and legal obligation of the county and if the care
of all such people would obligate the
entire Poor Fund, are not the commissioners bound to consider these
people their primary obligation?"
For the reasons heretofore given,
my answer to this question is "yes."
Opinion No. 199.
Taxation-Personal Property TaxPayment in Two Installments
Not Permitted, When.
HELD: Personal property taxes,

