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35, Laws of 1935, and by considering
the decision in the case of Crow Creek
Irrigation District v. Crittenden
makes it clear that these corporations
are "independent subordinate branches
of a state supervisory organization"
and would come within the classification of Chapter 50 of the S. L. of
1935.
For the reasons stated it is my
opinion:
1. That the State Water Users'
Associations are not subject to payment of filing, recording and certification fees to county officers.
2. That the Secretary of State
cannot charge the State Water Conservation Board or subordinate district organizations for office searches
or certified copies of laws or resolutions passed by the Legislative Assembly relative to this subject.
3. Water users' associations are
required to pay a corporate filing
fee of Twenty Dollars and do not
come within the provisions of the
fee fixed and collectable in the case
of private corporations.
Opinion No. 196.

Courts---Court Reporters-Living Expenses-Transportation-Mileage
-Storage of Car---County
Commissioners.
HELD: 1. The mileage charge is
made for the actual and necessary expense of transportation; a Court Reporter is entitled to actual and necessary expenses of living even though
he may also be entitled to mileage.
2. Whether a storage charge for
automobile of a court reporter is a
proper charge is a question of fact for
the county commissioners.
3. The county commissioners must
be the judge of the necessity, under
the circumstances in each case, of
the use of a private car for transportation.
November 4, 1935.
Mr. Harvey Thornber
County Commissioner
Hamilton, Montana
You have submitted the following
questions relative to the expense accounts of court stenographers:

"When they use their cars in the
performance of their duties and
charge seven cents per mile, which
I believe is the legal rate, should
they also charge for storage of the
car at night or at other times?
"Is it legal to charge for meals
and/or room when using their cars
in the performance of their duties?
"When there are two busses daily
each way, between Hamilton and
Missoula, each charging $1.00 or less;
the morning busses both arriving
before 10:00 a. m., and the last one
departing not later than. 6:00 p. m.,
is it legal for them to use their cars
and charge seven cents per mile for
the 98 mile round trip? This means
a cost of about $6.86 plus lunch, in
place of a cost of $2.00 plus lunch if
they used existing transportation."
Chapter 36, Laws of 1927, amending Section 8933, R. C. M. 1921,
among other things, provides: "The
stenographer is allowed, in addition
to the salary and fees above provided,
in judicial districts comprising more
than one county, his actual and necessary expenses of transportation and
living when he goes on official business to a county of his judicial district other than the county in which
he resides, from the time he leaves
his place of residence until he returns
thereto, said expenses to be apportioned and payable in the same way as
the salary."
It will be observed from the above
section as amended that a court reporter is allowed his "actual and necessary expenses of transportation
and living." The mode of transportation has nothing to do with the actual
and necessary expenses of living. The
mileage charge is made for the actual
and necessary expenses of transportation and does not cover living expenses. Your second question, therefore, must be answered in the affirmative.
As to whether a storage charge is
proper depends, in my opinion, upon
the question whether it is a necessary
expense of transportation. There may
be times when it is necessary and
other times when it is not, depending
upon facts and circumstances. It
would seem that an officer using his
own car for transportation should be
entitled to its protection without per-
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sonal loss. We do not believe that
ordinarily
county
commissioners
would be criticized for allowing a
claim for storage where it appeared
to them to be a necessary expense of
transportation. We hold, therefore,
that whether the storage of an automobile is a necessary expense of
transportation is a question of fact
for the county commissioners to determine.
Whether a court stenographer
would be justified in using his own
automobile instead of using the bus,
I call attention to Section 3, Chapter
16, Laws of 1933, which provides:
"Whenever it shall be necessary for
any state or county officer to use his
own automobile in the performance of
any official duty where traveling expense is allowed by law, such officer
shall receive not to exceed seven cents
(7 cents) per mile for each mile necessarily traveled * * *. Provided,
further, that in no case shall an automobile be used as herein provided if
suitable transportation can be had by
railroad."
It will be observed that necessity is
the only reason why the state or county should pay more than the regular
railroad fare for the transportation of
its officials. The cuunty commissioners, of course, must be the judge of
the necessity which, of course, depends upon the circumstances in each
case. While the statute does not include busses which are used on the
highways, we believe that public officials will be guided by the spirit of
the law and where suitable bus transportation is available, they will not
use their own automobiles unless it is
actually necessary.
Opinion No. 197.
MInes and Mining-TaxatIon-Machinery and Improvements of an
Idle Mine, Assessment ofCounty Assessor.
HELD: Machinery and surface improvements upon or appurtenant to
mines or mining claims, having a value separate from and independent of
such mines or mining claims must be
assessed by the County Assessor even
though the mines are not in operation.
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November 4, 1935.
Mr. Anthony Hork
County Clerk
Hamilton, Montana
Your letter of October 25 is as follows:
"The Board of County Commissioners would like an opinion on the
following question:
"Can mining machinery and improvements be assessed by the county assessor on mining property that
is not operating. The contention is
that the Federal Laws prohibit this
assessment and should not be assessed by the county."
Under Section 2088, Revised Codes,
1921, all machinery used in mining
and all surface improvements upon
or appurtenant to mines and mining
claims, which have a value separate
and independent of such mines or mining claims, are personal property and
must be taxed as such. Section 2002
of the same code provides that the assessor must, between the first Mo~
day of March and the second Monday
of July in each year, ascertain the
names of all taxable inhabitants and
all property in his county subject to
taxation, and must assess such property to the persons by whom it was
owned or claimed, or in whose possession or control it was, at 12 o'clock
M., on the first Monday of March next
preceding.
If, therefore, any person or corporation should own machinery used in
mining and surface improvements
upon or apputenant to mines or mining claims at 12 o'clock M., on the
first Monday of March of any year,
and such machinery or improvements
or both should have a value separate
from and independent of such mines
or mining claims, it then becomes the
duty of the assessor to assess the
same to such owner for that year,
and this without regard to whether
such mines be or be not in operation
or such mining claims be or be not in
course of developmer.t. (Birney v.
Warren, 28 Mont. 64; Hayes v. Smith,
58 Mont. 306; 3 Opinions of Attorney
General 166.)
We are not aware of any federal
law which prohibits an assessment of
this kind, and if by any possibility

