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thereof, or with any other public 
board, body, commission or agency, 
authorized to let or award contracts 
for the construction or reconstruction 
of any public work when the contract 
cost, value or price thereof exceeds 
the sum of One Thousand Dollars 
($1,000.00)," and makes it unlawful 
for any such person, firm, associa­
tion or corporation to engage in the 
business or act in the capacity of 
public contractor, as so defined, with­
in the State of Montana without ob­
taining a license there:(or from the 
State Board of Equalization. It is 
evident that Section 6651 relates to 
one thing and Chapter 178 to another 
thing. They are separate and distinct 
in their purpose and deal with differ­
ent subject matters. 

The former requires a foreign cor­
poration, before engaging in business 
in this State, to file in the office of 
the Secretary of State, and in the of­
fice of the county clerk of the county 
wherein it intends to carryon busi­
ness, an authenticated copy of its 
charter, or articles of incorporation, 
while the latter requires every per­
son, firm, association or corporation, 
whether foreign or domestic, to se­
cure a license as a public contractor 
from the State Board of Equalization 
before bidding for the construction of 
any public work in the State having 
a value in excess of one thousand 
dollars. The term "doing business" 
used in Section 6651 cannot in reason 
include the status of public contractor 
which results from making a proposal 
to some public officer or board for the 
construction of some public work or 
another in the State of a value above 
one thousand dollars. (17 Fletcher's 
Cyclopedia Corporations, Sec. 8465, p. 
468. See, also, 59 C. J. 978; Atlantic 
Cleaners & Dyers v. United States, 
286 U. S. 427; State v. Desmarias, 123 
Atl. 582; Board of Education v. Bry­
ner, 192 Pac. 627; In re Segregation 
of School Dist., 200 Pac. 138; Bouch­
er v. Lizotte, 161 Atl. 213; City of 
Enderlin v. Pontiac Township, 242 N. 
W. 117; California Packing Corp. v. 
Sun-Maid Raisin Growers, 64 Fed. 
(2d) 370; 2 Lewis' Sutherland on Stat­
utory Construction, Secs. 367, 602.). 

(Note: What constitutes "doing 
business"? See, Vol. 13, Opinions of 
Attorney General, p. 243; Vol. 13, p. 
283.) 

Opinion No. 194. 

Corporations-Articles of Incorpora­
tion, Filing Certified Copy in County 

-Counties--County Clerk and 
Recorder. 

HELD: R. C. M. 5909 does not re­
quire the filing of a certified copy of 
articles of incorporation in counties 
where the corporation does not hold 
or purchase real estate even though 
it may purchase or own chattels in 
such county. 

October 31, 1935. 
Resettlement Administration 
Bozeman, Montana 

You have requested of this office an 
opinion relative to the requirements 
of a corporation filing a copy of its 
articles of incorporation in counties 
where such corporation is purchasing 
chattels. The pertinent part of your 
request reads as follows: 

"We would appreciate a ruling 
from your office relative to a do­
mestic corporation filing its articles 
of incorporation in the counties in 
the State in which it is transacting 
business. 

"Section 5909 of the Revised Codes 
of Montana for 1921 specifies that 
where corporations purchase real es­
tate, they must file their articles of 
incorporation; however, since the 
Montana Rural Rehabiliation Cor­
poration is purchasing chattels in 
large quantities in the various coun­
ties, we would appreciate knowing 
whether the statute provides any ad­
ditional requirements than those 
specified in Section 5909." 

First let us call to your attention 
that the Resettlement Administration 
is not such an agency that permits 
this office to give you an official 
opinion. However, in view of the work 
you are undertaking in this state, I 
will give you my personal view of the 
question you ask. 

In your request you refer to Sec­
tion 5909, R. C. M. 1921. This section 
of the cl)de has been amended by 
Chapter 114, Laws of Montana, 1929. 

Section 5909, prior to its amend­
ment, required corporations that pur­
chased, located or held property, in 

cu1046
Text Box



202 OPINIONS OF THE ATTORNEY GENERAL 

any county in the State of Montana, 
to file a certified copy of its articles 
of incorporation in such county. 'In 
your request you state that this sec­
tion required the filing of a certified 
copy of the articles of incorporation 
in counties where a corporation pur­
chases real estate. We wish to point 
out that Section 5909 does not refer 
to real estate, but to the generic term 
property. 

Chapter 114, supra, in amending 
Section 5909, R. C. M. 1921, among 
other things requires a corporation to 
file a certified copy of its articles of 
incorporation in a county in this state 
where it purchases or holds real es­
tate. You will note that this change, 
by this amendment, limits this re­
quirement to counties where real es­
tate is held or purchased, instead of 
counties where property generally is 
purchased, located or held. 

With this amendment in mind, it is 
my opinion that the legislature intend­
ed to require only those corporations 
which purchased or held real estate 
in counties of this state, to file their 
certified copy of articles of incorpora­
tion in such counties, and not to re­
quire the filing of such certified copies 
of articles of incorporation where cor­
porations do not hold or purchase real 
estate, but do own or purchase chat­
tels. 

Opinion No. 195. 

Water Conservation Board - Water 
Users Associations-Corporations­

County Officers-Secretary of 
State-Filing Fees. 

HELD: 1. That the state water 
users' associations are not subject to 
payment of filing, recording and cer­
tification fees to county officers. 

2. That the Secretary of State can­
not charge the State Water Conser­
vation Board or subordinate district 
organizations for office searches or 
certified copies of laws or resolutions 
passed by the Legislative Assembly 
relative to this subject. 

3. Water users' associations are re­
quired to pay a corporate filing fee of 
Twenty ($20.00) Dollars and do not 
come within the provisions of the fee 
fixed and collectable in the case of 
private corporations. 

October 31, 1935. 
State Water Conservation Board 
The Capitol 

You have requested my opinion up­
on the following proposition: 

"Is it necessary for the water us­
ers associations incorporated under 
the general incorporation act of the 
State to pay filing fees for the fil­
ing of their articles of incorpora­
tion ?" 

It is my understanding that water 
users' associations are required to be 
organized under the General Incor­
poration Act of the State by the Fed­
eral Government when entering into 
loan and grant agreements in the aid 
of the construction of irrigation and 
reclamation projects. While the cap­
italization and par value of the stock 
is fixed in the articles of incorpora­
tion, the stock is not actually pur­
chased by the water user and is also 
assigned to the State Water Conser­
vation Board or its trustee. These 
corporations are of the non-profit 
class and the title to the irrigation 
projects rests in the State. 

Section 147 R. C. M. 1921, provides: 
"Any water users' association, organ­
ized in conformity with the require­
ments of the laws of the United 
States and of the State of Montana, 
under the reclamation act of June 17, 
1902, which, under the articles of in­
corporation, is authorized to furnish 
water only to its stockholders, shall 
be exempt from the payment of any 
incorporation tax and from the pay­
ment of any annual franchise tax, and 
upon filing its articles of incorpora­
tion with the Secretary of State, shall 
be required to pay only a fee of ten 
dollars for the filing and recording 
of such articles of incorporation, and 
the issuance of certificate of incor­
poration." 

The water users' associations in 
question are organized in a similar 
manner to those enumerated in this 
section but since specific mention is 
made of the "Reclamation Act" of 
June 17, 1902, and as the legislature 
did not amend this section it is my 
opinion that its provisions would not 
apply to the corporations now being 
organized under the State Water Con­
servation Act. 

Section 4893, R. C. M. 1921, prQ-
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