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from a dealer licensed under this 
Act, for resale over the counter at 
retail, or for. consumption on the 
premises. 

" 'Producer-distributor' means any 
person both producing and distribu
ting milk for fluid consumption 
within the state. 

" 'Dealer' means any producer, dis
tributor or producer - distributor." 

Section 7 (1) authorizes the board 
(a) to fix minimum prices to be paid 
by dealers to producers; and (b) the 
minimum wholesale and retail prices 
of milk when sold by dealers to con
sumers, by stores to consumers and 
by dealers to other dealers. Sections 
8 and 9 require the dealers to be li
censed and that distributors and/or 
producer-distributors shall pay a tax 
on all fluid milk sold. 

If a one-cow dairy sells milk at 
wholesale to a distributor, it is a pro
ducer as defined by Section 3 above 
quoted. If a one-cow dairy retails 
milk, it is a producer-distributor U11-

der the definition above quoted, since 
selling at wholesale to a distributor 
is not included in the latter defini
tion. By definition, "dealer" means 
any producer, distributor or producer
distributor. 

It is my opinion, therefore, that a 
one-cow dairy, whether a producer or 
a producer-distributor, is a dealer as 
above defined and subje~t to the reg
ulations of the board providf>':l for in 
Sections 7 and 8. 

S~ction 6 of the Act provides. "Thc 
board shall not exerci:;e its power in 
allY market except upon written ap
plication of an assocl!ttioll, organized 
under regulations satisfactory to the 
board, and supplying a substantial 
portion of the milk in that commu
nity." 

Section 3 defines "association" as 
follows: "'Association' means any or
ganized group of dealers, in a com
munity or marketing area which has 
been constituted under regulations 
satisfactory to the board." 

Since the term "dealer," as defined 
by the Act, is broad enough to in
clude (1) producers, (2) distributors, 
(3) producer-distributors, the "asso
ciation" mentioned in Section 6 may 
include any person belonging to either 
of the three classificatigns, In deter-

mining what is a "substantial portion 
of the milk in that community," the 
board, in my opinion, should not per
mit the same milk to be counted 
twice. The board should determine 
whether a given quantity of milk is 
a "substantial portion," regardless of 
such milk being produced and dis
tributed by different persons. The ex
istence of the substance, milk, and 
the determination of its bulk or quan
tity is independent of its relation to 
producers or distributors or producer
distributors. In other words, the quan
tity remains fixed, regardless of the 
number of persons handling it. 

Opinion No. 188. 

Taxation-Mines and Mining-Net 
Proceeds Tax-Personal Prop

erty Tax-Delinquent Taxes 

HELD: 1. Net proceeds of mines 
are personal property and taxes levied 
upon such proceeds are taxes levied 
upon personal property. 

2. Such taxes are secured by realty 
only to the extent of the interest of 
the operator in the mine or mining 
claim. 

3. Chapter 88, Laws of 1935, has 
no application to taxes upon personal 
property unless real property has been 
sold on account thereof. 

Mr. W. M. Black 
County Attorney 
Shelby, Montana 

October 16, 1935. 

In your letter of October 8, you 
have asked us to answer the follow
ing questions propounded to you by 
the county treasurer of Toole County: 

"1. Are net proceeds taxes real 
property taxes or personal property 
taxes? 

2. Are these taxes secured by real 
estate? 

3. Are these taxes redeemable on 
or before December 1st under the 
provisions of Chapter 88, Laws of 
1935?" 

We shall attempt to answer these 
questions in their regular order. 

The net proceeds of mines are per
sonal property. (Section 2088, Revised 
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Codes, 1921; Montana C & C Co. v. 
Livingston, 21 Mont. 59; Birney v. 
Warren, 28 Mont. 64; Tong v. Maher, 
45 Mont. 142; Northern Pac. Ry. Co. 
v. Musselshell County, 74 Mont. 81; 
Homestake Exploration Corp. v. Scho
regge, 81 Mont. 604; Hinz v. Mussel
shell County, 82 Mont. 502; Byrne v. 
Fulton Oil Co., 85 Mont. 329.) There
fore, the taxel:! levied upon such pro
ceeds are taxes levied upon personal 
property. 

The operator of a mine is liable for 
the payment of the taxes assessed 
against the net proceeds thereof. 
(Chapter 161, Laws of 1933; Chapter 
188, Laws of 1935; Northern Pac. Ry. 
Co. v. Musselshell County, above; 
Homestake Exploration Corp. v. Scho
regge, above; Byrne v. Fulton Oil Co., 
above.) The taxes so assessed "shall 
be and shall constitute a lien upon 
all of the right, title and interest of 
such operator in or to such mine or 
mining claim and upon all of the 
right, title and interest in or to the 
machinery, buildings, tools and equip
ment used in operating said mine or 
mining claim." (Sec. 4, Chap. 161, L. 
1933.) So far as real property is con
cerned, the taxes are secured only 
to the extent of the interest of the 
operator in the mine or mining claim. 

Chapter 88, Laws of 1935, is a valid 
exercise of legislative authority. 
(State v. Hitsman, 99 Mont. 521, 44 
Pac. (2d) 747.) Under its provisions 
a person having an interest in real 
property sold to the county for taxes 
prior to March 5, 1935, shall be per
mitted to redeem the same on or be
fore the first day of December, 1935, 
when no assignment of the certificate 
of sale has been made by the board of 
county commissioners, by paying the 
original tax due thereon and nothing 
more. It has no application, however, 
to taxes upon personal property which 
have become delinquent unless real 
property has been sold on account 
thereof. (Opinions of Attorney Gen
eral, May 13, 1935.) 

Opinion No. 190. 

Motor Vehicles-Licenses-Educa
tional School, Transportation 

HELD: 
tractor 

of Equipment. 

Educational schools of a 
company, transported by 

truck, are not exempt from motor ve
hicle licenses. 

October 17, 1935. 
Mr. A. B. Middleton 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

You request my opinion as to what 
license fees a tractor company must 
pay in this state when, in conducting 
an educational school at their dis
tributor's places of business located 
in the state, they transport their 
equipment used in the schools by their 
own trucks or in trailers towed be
hind cars or by contracted trucks. 

We do not believe that these facts 
present any exception to the rules 
stated in our opinion to you dated 
September 10, 1935, No. 168, Volume 
16, Opinions of Attorney General. 
Such vehicles, so used, do not come 
within the exception mentioned in the 
answer to question No.1 in that opin
ion as they are operated for compen
sation or profit or are engaged in a 
gainful occupation or business enter
prise. If such equipment is not trans
ported by contracted trucks but by 
the owner itself, no motor carrier 
freight license, in my opinion, would 
be required. See Question No. 10, 
and answer in opinion No. 168. 

Opinion No. 191. 

Banks and Banking-State Banks
Insurance Agency. 

HELD: A state bank does not have 
the power to act as an agent of fire 
insurance. 

October 24, 1935. 
Hon. Frank H. Johnson 
Superintendent of Banks 
The Capitol 

You have submitted the question 
whether a state bank, as a corpora
tion, is prohibited from acting as an 
agent of fire insurance. 

I find no statute prohibiting a state 
bank from acting as an agent of fire 
insurance, but since a bank is created 
by law for certain purposes, the ex
tent of its powers is measured not by 
what is prohibited but by what is 
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