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of the following county offices, namely, county clerk, sheriff, treasurer,
assessor, county superintendent of
schools, county surveyor, coroner and
public administrator, and combine the
powers and duties of the offices so
consolidated. The provisions of this
section are supplemented by the provisions of Chapter 125, Laws of 1935.
When two or more offices are consolidated under a single officer he is
then possessed of the powers and
must perform the duties that go with
such offices, and while diligent search
on our part has not revealed any judicial authority on the point, still it
is reasonable to assume that the person elected to the consolidated offices must have all the valid qualifications required for filling such offices before consolidation thereof became effective.
Section 4835, Revised Codes of 1921,
is as follows: "A county surveyor
shall be a professional engineer, not
less than twenty-two years of age,
who shall have been in active practice
of his profession for at least three
years, and who shall have had responsible charge of work as principal
or assistant for at least one year;
graduation from a school of engineering shall be considered as equivalent
to two years of active practice."
Since the amendment of Section 10
of Article IX of the constitution in
November, 1924, Section 11 of the
same Article, so far as applicable
here, is to the effect that any person qualified to vote at general elections and for state officers shall be
eligible to any of the offices mentioned above except that of county
superintendent of schools. Section 2
of Article IX of the constitution, as
amended in November, 1932, prescribes the qualifications necessary to
entitle a person to vote at general
elections and for state officers, as follows: He must be of the age of
twenty-one years or over; a citizen
of the United States; .a resident of
the state for one year immediately
preceding the election at which he
offers to vote, and of the town, county or precinct for such time as the
law might lay down.
The constitution having prescribed
the qualifications required of a county
surveyor, the legislature was without
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power to supplement the constitutional pronouncement by such legislation as Section 4835, supra. (State
ex reI. Chenoweth v. Acton, 31 Mont.
37; Rose v. Sullivan, 56 Mont. 480;
State ex reI. Shea v. Cocking, 66
Mont. 169.)
NOTE: Opinion Vol. 14, Opinions of
Attorney General, p. 11, did not consider the constitutional provisions,
supra.
Opinion No. 187.
Milk Control-Dairies, One-CowRules and Regulations- "Substantial Portion," What Is.
HELD: 1. A one-cow dairy, whether a producer or a producer-distributor, is a dealer within the meaning
of the Milk Control Act and is subject to the regulations of the Milk
Control Board.
2. In determining what is "a substantial portion of the milk in that
community" the Board should not permit the same milk to be counted
twice.
October 15, 1935.
Mr. J. E. Norris
Commissioner, Montana Milk Control
Board
The Capitol
You have asked (1) whether onecow dairies come under the jurisdiction of the board; and (2) my interpretation of Section 6, Chapter
189, Laws of 1935, and particularly whether in determining what
is a "substantial portion of the milk
in that community" the same milk, if
it pass from producer to distributor,
may be counted twice in determining
what is a "substantial portion."
The answer to your first question
lies in the definitions which thc Act
itself supplies in Section 3:
" 'Producer' means any person who
produces milk for fluid consumption
within the state, selling same at
wholesale to a distributor.
"'Distributor' means any person
purchasing milk and distributing
same for fluid consumption within
the state. Said term, however, excludes all persons purchasing milk
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from a dealer licensed under this
Act, for resale over the counter at
retail, or for. consumption on the
premises.
" 'Producer-distributor' means any
person both producing and distributing milk for fluid consumption
within the state.
" 'Dealer' means any producer, distributor or producer - distributor."
Section 7 (1) authorizes the board
(a) to fix minimum prices to be paid
by dealers to producers; and (b) the
minimum wholesale and retail prices
of milk when sold by dealers to consumers, by stores to consumers and
by dealers to other dealers. Sections
8 and 9 require the dealers to be licensed and that distributors and/or
producer-distributors shall pay a tax
on all fluid milk sold.
If a one-cow dairy sells milk at
wholesale to a distributor, it is a producer as defined by Section 3 above
quoted. If a one-cow dairy retails
milk, it is a producer-distributor U11der the definition above quoted, since
selling at wholesale to a distributor
is not included in the latter definition. By definition, "dealer" means
any producer, distributor or producerdistributor.
It is my opinion, therefore, that a
one-cow dairy, whether a producer or
a producer-distributor, is a dealer as
above defined and subje~t to the regulations of the board providf>':l for in
Sections 7 and 8.
S~ction 6 of the Act provides. "Thc
board shall not exerci:;e its power in
allY market except upon written application of an assocl!ttioll, organized
under regulations satisfactory to the
board, and supplying a substantial
portion of the milk in that community."
Section 3 defines "association" as
follows: "'Association' means any organized group of dealers, in a community or marketing area which has
been constituted under regulations
satisfactory to the board."
Since the term "dealer," as defined
by the Act, is broad enough to include (1) producers, (2) distributors,
(3) producer-distributors, the "association" mentioned in Section 6 may
include any person belonging to either
of the three classificatigns, In deter-

mining what is a "substantial portion
of the milk in that community," the
board, in my opinion, should not permit the same milk to be counted
twice. The board should determine
whether a given quantity of milk is
a "substantial portion," regardless of
such milk being produced and distributed by different persons. The existence of the substance, milk, and
the determination of its bulk or quantity is independent of its relation to
producers or distributors or producerdistributors. In other words, the quantity remains fixed, regardless of the
number of persons handling it.
Opinion No. 188.
Taxation-Mines and Mining-Net
Proceeds Tax-Personal Property Tax-Delinquent Taxes
HELD: 1. Net proceeds of mines
are personal property and taxes levied
upon such proceeds are taxes levied
upon personal property.
2. Such taxes are secured by realty
only to the extent of the interest of
the operator in the mine or mining
claim.
3. Chapter 88, Laws of 1935, has
no application to taxes upon personal
property unless real property has been
sold on account thereof.
October 16, 1935.
Mr. W. M. Black
County Attorney
Shelby, Montana
In your letter of October 8, you
have asked us to answer the following questions propounded to you by
the county treasurer of Toole County:
"1. Are net proceeds taxes real
property taxes or personal property
taxes?
2. Are these taxes secured by real
estate?
3. Are these taxes redeemable on
or before December 1st under the
provisions of Chapter 88, Laws of
1935?"
We shall attempt to answer these
questions in their regular order.
The net proceeds of mines are personal property. (Section 2088, Revised

