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missioners has ample authority to 
change the boundaries of a township 
or to abolish a township altogether, 
and a petition of at least fifty citizens 
is not necessary to justify such af
firmative action. 

October 9, 1935. 
Mr. J. W. Lynch 
County Attorney . 
Fort Benton, Montana 

You have asked us whether or not 
in our opinion the board of county 
commissioners of Chouteau County is 
vested with authority to abolish an 
existing township and attach its ter
ritory in parts to other existing town
ships without a petition therefor be
ing first presented to the board by 
at least fifty citizens residing in the 
township proposed to be abolished. 

Section 4468, Revised Codes 1921, 
prohibits the board of county com
missioners of any county from setting 
off or organizing a new township 
"unless a petition is presented to the 
board, signed by at least fifty citizens 
resident therein," but we think it has 
no application here. This is not a case 
involving the organization of a new 
township but a case involving the 
termination of an existing township. 
By the term "new township" is meant 
an additional township carved out of 
one or more existing townships, and 
not a reorganization or rebounding of 
an old township. (McDonald v. Doust, 
81 Pac. 60; Jones v. Rountree, 23 S. 
E. 311.) 

Sections 4465, Revised Codes 1921, 
as amended by Chapter 100, Laws of 
1931, among other things provides 
that the board of county commis
sioners shall have power "to divide 
the counties into township * * * dis
tricts, * * * change the same, and 
create others as convenience requires, 
by consolidation of two or more 
townships, or otherwise." Construing 
a similar provision in the case of 
State ex reI. Gillett v. Cronin, 41 
Mont. 293, the supreme court held 
that the board had ample authority to 
change the boundaries of a township 
or to abolish a township altogether. 

Our conclusion is that a petition is 
not necessary to justify affirmative 
action on the part of the board. 

Opinion No. 184. 

Irrigation Districts-Bonds--Counties 
-Taxation-Tax Deeds-Lands 

Taken on Tax Deed-Income 
and Rents, Distribution of
Fair Market Value Defined. 

HELD: 1. Where federal court has 
held that bonds of irrigation district 
are general obligations of the district, 
the income and rents from lands 
therein taken by county on tax deeds 
should be distributed pro rata ac
cording to the assessments between 
the irrigation district, the county and 
the various funds entitled thereto. 

2. Lands taken by county on tax 
deeds for delinquent assessments and 
taxes are held by the county in trust, 
as are also the income and rents 
therefrom before sale, and latter 
should be distributed pro rata to the 
various funds entitled thereto. 

3. Where federal court has held ir
rigation district bonds to be a general 
obligation of the district and has or
dered such lands, taken by county on 
tax deeds, to be sold for the fair mar
ket value, the fair market value is the 
present value above the irrigation dis
trict bonds, even though such value 
may be only nominal, and not the 
normal value. 

October 2, 1935. 
Mr. J. E. McKenna 
County Attorney 
Lewistown, Montana 

You have submitted in substance 
the following facts: The Judith Basin 
Irrigation District, organized under 
the Act of 1909 and Acts amendatory 
thereof, consisting of 4253 acres in 
Fergus County, Montana, in January, 
1920, issued 160 bonds, each of a val
ue of $1,000. There being default in 
the payment of the bonds, certain 
bondholders thereof, Conner Malott 
and E. B. Favre, upon action brought 
in the United States District Court 
of Montana, obtained a judgment in 
October, 1931, for the sum of $77,716. 
The judgment being unpaid, the said 
bondholders, upon petition to the Dis
trict Court on November 27, 1931, ob
tained an alternative writ of man
damus, commanding the County Com
missioners of Fergus County to fix 
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the fair market value of each of the 
several tracts of land embraced in 
the district, upon the assumption that 
said bonds constitute general obliga
tions of the district, for the payment 
of which all the lands in the said dis
trict are subject to assessments and 
taxes until the indebtedness evidenced 
by the said bonds is fully paid, and 
to advertise and offer for sale said 
lands at not less than the market 
value so fixed. The writ further com
manded that, in the event a levy of 
the taxes or assessments shall not be 
made for said irrigation district by 
the Commissioners of said district for 
any year, to ascertain the total 
amount necessary to be raised for 
all purposes of said district, and make 
a levy for that year and furnish the 
county clerk and recorder of said 
county with a list of the lands and 
the amount of the assessments, as 
required by Section 7240, Revised 
Codes of Montana, until the bonds and 
judgment are fully paid. On appeal 
to the Circuit Court of Appeals, the 
order of the district court was af
firmed on October 15, 1934, 73 Fed
eral (2d) 142. 

Since the judgment was rendered, a 
considerable number of additional 
bonds have matured, which, with in
terest, are unpaid. The commissioners 
of the irrigation district resigned and 
have not functioned since 1923. By 
agreement of counsel action in the 
above case was deferred pending at
tempts at settlement. Recently, the 
said bondholders have requested the 
County Commissioners of Fergus 
County to settle the matter along the 
lines of a proposed offer or to proceed 
to carry out the terms of the writ of 
mandate. The county took tax deeds 
to the lands in MarCh, 1931.· In the 
years 1931 to 1935, including a small 
amount in 1930, the county commis
sioners have collected rentals from 
the said lands amounting to about 
$20,000. The total indebtedness of the 
district, matured and to mature, 
amounts to approximately $320,000. 
In normal times irrigation lands of 
the quality in this district are fairly 
worth $100 per acre. The said peti
tioners in the mandamus action have 
made an offer involving the appraisal 
of the lands at a nominal value and 
the payment to the petitioners of the 

proceeds of the 1935 rentals on said 
land, which have not been allocated 
to the respective funds entitled to 
them. Upon said payment the peti
tioners will waive all claim to their 
share of the rentals for the years 
preceding 1935, amounting to ap
proximately $10,000. Upon these facts 
you have submitted the following: 

1. Should the commissioners pro
ceed to levy such assessments for 
each of the years in default, no as
sessments _ having been levied on 
these lands for maintenance and pay
ment of indebtedness for several 
years? 

2. Must the commissioners apply 
the proceeds from the rentals of said 
lands to the payment of such as
sessments? 

3. May the rentals be applied on 
the payment of the general taxes or 
should they be divided proportionate
ly between the bondholders and the 
county? The general taxes on the 
lands of the district amount, at the 
date of the deeds to the county in 
March, 1931, to approximately $25,-
000. 

4. Can the commissioners lawfully 
accept a proposal of this nature? 

5. Is it obligatory upon the com
missioners to appraise these lands at 
such a price only as could be pro
cured by a present sale thereof, or 
may they appraise them at a normal 
value? May the commissioners, in 
appraising the said lands, value them 
at an amount which an owner, who 
is willing but not compellable, to 
sell, would accept from a purchaser 
who is desirous, but under no ob
ligation to purchase? The petitioners 
insist that only a nominal value 
should be placed upon these lands. 

Addressing ourselves to the first 
question, the peremptory writ of man
date of the United States District 
Court, which was affirmed by the Cir
cuit Court of Appeals, specifies: 

u* * * 
"And you, and each of you, are 

further commanded, in the event a 
levy of the taxes or assessments shall 
not be made for said irrigation dis
trict by the commissioners of said 
district for any year, to ascertain 
the total amount necessary to be 
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raised for all purposes of said dis
trict, and make a levy for that year 
for said district as provided in Chap
ter 89 of the Laws of Montana, 1931, 
and furnish the county clerk and re
corder of said county with a list of 
said lands and the amount of the 
taxes or assessments, as required by 
Section 7240 of the Revised Codes of 
Montana, 1921, until the judgment in 
this action and said bonds are fully 
paid. * '" *" 

While this writ is dated April 5, 
1932, and was stayed by the appeal 
to the Circuit Court of Appeals until 
October, 1934, when the order of the 
District Court was affirmed, it is 
the general rule that equity will treat 
that as done as 3hould have been 
done. Acting on that theory the coun
ty commissioners should treat the 
levies as having been made or should 
proceed now to obey the writ. Unless 
this is done, the purpose of the writ 
of mandate and the order of the court 
will be defeated by the appellants by 
their appeal. It will be noted that the 
writ is broad enough, as was the peti
tion on which it is based, to cover 
each year beginning with 1932 and 
subsequent thereto. 

The District Court and the Circuit 
Court of Appeals held that the bonds 
were a general obligation of the dis
trict and not merely a lien upon the 
lands, which would be wiped out by 
the taking of the tax deeds. In so 
holding, the above named federal 
courts are in line with the holding 
of the Supreme Court of the State 
of Montana in the earlier cases of: 
Cosman v. Chestnut Valley Irrigation 
District, 74 Mont. 111, 238 Pac. 879, 
40 A. L. R. 1344; Clark v. Demers, 
78 Mont. 287, 254 Pac. 162; Drake v. 
Schoregge, 85 Mont. 94, 277 Pac. 627; 
and contrary to the later holding of 
the Supreme Court of the State of 
Montana in the case of Malott v. 
Board of County Commissioners, 89 
Mont. 37, 296 Pac. 1, in which case 
the court reversed its earlier decisions 
and held that the bonds were not gen
eral obligations of the district, but 
merely a charge against the lands 
within the district, and that each 
tract of land was only liable for its 
proportion of the entire bonded in
debtedness. 

Our Supreme Court, in State ex rei. 

Malott v. Board of County Commis
sioners, supra, has said that when the 
county acquires land by tax deed on 
account of delinquent taxes and ir
rigation distr~ct assessments, ~t takes 
and holds suci; title as trustee and 
that the moneys derived from the sale 
of such lands are trust funds, in which 
the school districts, bond holders, de
benture holders and the COUllty itself 
are interested. The following is the 
language of the court: "It has been 
suggested by counsel for respondents 
that the county holds title to these 
lands as a trustee. While this matter 
is not directly before the court for 
rl'~le, minatlon, yet we observe in c·)n
r.eciion t:lerewith that, wheI! thc 
c'Junty acquires these lands by tax 
deed on ~ccount of delinquent taxes 
and irrigation district assessments, it 
takes and holds such title as a trustee. 
The IT,oneys derived from the sal:~ of 
such iands are trust funds. The par
ties and entities interested in that 
fund are the school districts within 
the county, the county itself, the state 
to the extent of the taxes owing to 
it, the bondholders, and the hoiders 
of the debenture certificates. ,', .> *" 

Compare with State ex reI. School 
District v. McGraw, 74 Mont. 152, 240 
Pac. 512, where it was held that the 
CU1!Ilty was liable to a school district 
fc:.,r the loss of money occasior.ed by 
dep<)si-lories of the county becoming 
insolvent, and State ex reI. Carters
ville Irrigation Di3lrict v. McGraw. 
H Mont. 164, 240 Pac. 817, holding 
that tile county was liable to irriga
tion dist!"icts for funds redeposited by 
the county treasurer in county de
positories which failed. 

If the county holds the title to the 
lands in question in trust and the pro
ceeds of the sale are trust funds and 
must be distributed to the various 
parties interested therein, then ob
viously, on the same reasoning. the 
county has no right to the income and 
rentals derived from the lands before 
the sale thereof, but must distrihute 
such income and rentals in the same 
manner as the proceeds of sale. We 
know of no authority or theory upon 
which a county would be permitted 
to retain all such income and rentals 
for itself. 

So far as concerns the rights of the 
parties in these lands and the rentals 
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thereof, they must be considered as 
finally adjudicated by the Circuit 
Court of Appeals. The effect of the 
ruling of that court in holding that 
the indebtedness is a general obliga
tion of the district, in my opinion, 
gives them a right to a share in the 
proceeds of the rentals to the extent 
of the assessments made. They would, 
therefore, be entitled to share pro 
rata in the rentals from said lands 
for the year 1932 and the years sub
sequent thereto. Such pro rata share 
should be computed by taking the 
total assessments, which should have 
been levied by the county commis
sioners as directed by the writ of 
mandate, and the total taxes levied 
by the county against said lands for 
all the governmental purposes, state, 
county and school districts. The pe
titioners should receive such propor
tion thereof as the total of the irri
gation district assessments (levied 
and which should have been levied) 
bears to the whole of said assess
ments and taxes for all purposes. For 
example, if such irrigation district 
assessments amount to $150,000 and 
the taxes levied by the county for 
governmental purposes amount to 
$25,000, the county would be entitled 
to one-seventh of the rental and the 
bondholders to six-sevenths thereof. It 
goes without saying, of course, that 
the one-seventh part should be dis
tributed to the various funds entitled 
thereto. (School District v. Pondera 
County, 89 Mont. 342; 297 Pac. 498.) 

On the facts submitted by your re
quest it would seem that if the coun
ty accepts the proposal made by the 
petitioners the state, county and 
school districts would actually be re
ceiving more than they would receive 
if the rentals are distributed pro rata 
for all the years as above stated, and 
that an acceptance thereof would be 
advantageous to the state, county and 
school districts as they would be re
ceiving about one-half of the rentals 
instead of one-seventh, which is about 
the fractional part they would receive 
according to said pro rata calcula
tions. 

There remains the question the 
value at which these lands should be 
appraised. The writ commands the 
county commissioners as follows: 
"You are hereby commanded immedi-

ately upon service of this writ and 
without delay to fix the fair market 
value of each of the several tracts of 
land within the Judith Basin Irriga
tion District, for which tax deeds 
have issued to said county,-such val
ues to be fixed upon the assumption 
and in view of the fact that the bonds 
of said district constitute general ob
ligations of said district, for the pay
ment of which all of the lands in said 
district are subject to irrigation dis
trict assessments and taxes until the 
indebtedness evidenced by said bonds 
is fully paid, and that a sale of said 
lands by said county will be made 
subject to future taxation by said dis
trict for the payment of the princi
pal and interest of said bonds as de
termined and decided by this court,
and after fixing said values, as afore
said, thereupon to advertise and offer 
said lands for sale by said county 
at not less than the market vaJues or 
prices so fixed, and proceed to sell 
said lands, all as provided in and re
quired by the statutes of Montana." 

The effect of this order is that the 
purchasers of these lands must pay 
the indebtedness of the Judith Basin 
Irrigation District. if the fair market 
value of these lands is only a nominal 
amount above the indebtedness of the 
district, then they should be so ap
praised. The Circuit Court of Appeals 
says: "According to the law, as we 
interpret it, the land would still be 
subject to the outstanding bonds and 
the market value should be fixed with 
that fact in mind as directed by the 
trial court. * * *" 

It is my opinion that the "fair mar
ket value" is the value at the present 
time rather than the value during 
normal times. If the "normal" value 
is placed upon the lands as the price 
for which they should be offered for 
sale, then the mandate of the court 
to ,,* * * * immediately fix the fair 
market value of each of the tracts 
of land, etc., * * * and * * thereupon 
to advertise and offer said lands for 
sale * ., " may be voided. As I under
stand the order of the court the in
tention was to cause the immediate 
sale of the land rather than at some 
indefinite time in the future when 
normal values might be fixed. The 
following definition of "fair market 
value" was approved in Metropolitan 
St. R. Co. v. Walsh, 197 Mo. 392, 94 



OPINIONS OF THE ATTORNEY GENERAL 193 

S. W. 860, 961: "The fair market value 
of land is the price which it would 
bring when offered for sale by one 
who is willing, but not obliged, to 
sell, and bought by one willing, but not 
obliged, to buy, and is not the price 
which property would bring at forced 
sale, but what it would bring in the 
hands of a prudent seller, with liberty 
to fix the time and conditions of 
selling." See also 25 C. J. 431 and 
cases cited in Note 27 and 38 C. J. 
1261, Section 17. 

Opinion No. 185. 

Fish and Game-Game Warden
Deputy Game Wardens, Powers of
Search and Seizure-Arrest-Viola-

tions of Game Laws. 

HELD: 1. Before he may stop a 
vehicle on the public highway for the 
purpose of checking same for game, 
a deputy game warden must have rea
sonable cause to believe that the game 
laws have been violated. He may, in 
such a case, act without a search war
rant. 

2. The deputy may use such reason
able physical force as may be neces
sary and may pursue the vehicle and 
bring it to a halt, but he may not 
seriously injure or endanger the life 
of the fleeing misdemeanant except 
in self defense. 

October 9, 1935. 
Mr. Kenneth F. MacDonald 
State Fish and Game Warden 
The Capitol 

You have submitted the following: 
(1) What authority has a deputy 
game warden to stop a car on the 
public highway for the purpose of 
checking same for game; (2) what 
authority has a deputy in the event a 
party driving a car or truck refuses 
to stop at command, where there is 
reasonable belief that said party is in 
illegal possession of fish or game. 

In regard to your first question, I 
call your attention to Section 3659 R. 
C. M. 1921, as amended by Section 5, 
Chapter 192, Laws of 1925, which pro
vides: "* " " deputy state fish and 
game wardens " " " shall have au
thority to make a search, when they 

have reasonable cause to believe that 
any of the game, fish, birds, or quad
rupeds, or any parts thereof, have 
been killed, captured, taken or pos
sessed, in violation of the laws of this 
State, and without search warrant, to 
search any tent not used as a resi
dence, boat, car, automobile, or other 
vehicle, bOX, locker, basket, creel, 
crate, gamebag, or other package and 
the contents thereof to ascertain 
whether any of the provisions of the 
laws of this State or the rules and 
regulations of the Fish and Game 
Commission for the protection, con
servation or propagation of game and 
fish or game birds or fur-bearing ani
mals have been violated, '" * *." It 
will be observed that the condition 
upon which such search may be made 
is that a deputy state game warden 
shall have reasonable cause to believe 
that the game laws as stated in said 
section have been violated and that 
he may then act without search war
rant. 

In regard to your second question, 
said Section 3659, as amended, also 
provides that deputy game wardens 
shall have the power "to arrest with
out warrants any persons committing 
in their presence any offense against 
the Fish and Game Laws of the State 
of Montana, or against any orders, 
rules and regulations of the Commis
sion violation of which has been made 
a misdemeanor by the provisions of 
this Act, and to arrest without war
rant any person who they have rea
sonable and probable cause to believe 
has committed any such offense and 
to take such person immediately be
fore a magistrate having jurisdiction 
of the same, and to exercise such 
other powers of peace officers in the 
enforcement of the Fish and Game 
Laws of the State, and the orders, 
rules and regulations of the Commis
sion, or of judgments obtained for 
the violation thereof, not herein spe
cifically provided." 

In making such search and such 
arrest, as provided for in this section, 
a deputy game warden may use such 
reasonable physical force as is neces
sary to accomplish such purpose, but 
since the offense is a misdemeanor 
they do not have the right, except in 
self-defense, to seriously injure or kill 
the one attempted to be arrested, 
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