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stock to the Reconstruction Finance 
Corporation of a par value of $100 a 
share. The Reconstruction Finance 
Corporation now consent to revalue 
this stock at $10 a share and they 
will accept new certificates of stock 
for one thousand shares at $10 a 
share which would make a differ
ence of $90,000 for charging off fro
zen assets. However, the Recon
struction Finance Corporation re
quire that the optional price for the 
retirement of this preferred stock 
shall be the original sale price of the 
stock and not the price at which the 
shares are reissued. 

"The question, therefore, is wheth
er or not a Montana state bank can 
issue preferred stock having a re
tirement price and liquidation value 
greater than the par value. 

"Section 345 of the National Bank 
Act of 1935 provides that in deter
mination by the Federal Reserve 
Bank as to whether or not a bank 
has an impaired capital shall be 
based on par value of preferred stock 
rather than retirement price, if re
tirement price is greater than par. 

"Will you kindly advise us if this 
department could permit a bank to 
devalue its preferred stock as to a 
liability and still protect the Re
construction Finance Corporation 
with an optional price equal to the 
original payment." 

I do not find anything in the Mon
tana statutes forbidding sucH devalu
ation of preferred stock held by the 
Reconstruction Finance Corporation. 
It does not appear that such devalu
ation, with right of the Reconstruc
tion Finance Corporation to receive 
the original investment in case of re
tirement, will work to the disadvan
tage of the depositors of a bank. The 
loss, if any, will be borne by the Fed
eral government through the Recon
struction Finance Corporation. Sec
tion 3, Chapter 15, Laws of 1933-34, 
provides that: "Preferred stock may 
be issued and sold upon such terms 
and conditions as may be approved by 
the Superintendent of Banks." 

In the absence of statute forbidding 
it and it appearing that the depositors 
will not be harmed, it is my opinion 
that the Superintendent of Banks, in 
the exercise of his judgment, may 
permit state banks to devalue pre-

ferred stock held by the Reconstruc
tion !"inance Corporation, in accor
dance with Section 345 of the Nation
al Banking Act of 1935. 

Opinion No. 171. 

Warehousemen-Bean Storage Act. 

HELD: Chapter 164, Laws of 1935, 
has not been superseded by the 
United States Warehouse Act. 

September 24, 1935. 
Mr. George L. Knight 
Chief, Division of Horticulture 
Missoula, Montana 

You have asked whether Chapter 
164, Laws of 1935, the so-called Bean 
Storage Law, has been superseded by 
the United States Warehouse Act, 
Chapter 10, Title 7, U. S. C. A. 

You have directed my attention to 
the fact that under the provisions of 
Section 3 (Section 243, Chapter 10, 
supra) of the United States Ware
house Act, it is optional with ware
housemen as to whether they should 
'come within the provisions of the law, 
and that to date only one bean ware
houseman had elected to come within 
its provisions. You state fUrther that 
there are about 18 or 20 warehouse
men licensed by the Montana act who 
have not elected to come within its 
provisions. 

Attention is called to the fact that 
there are certain regulations required 
by the Montana Act, such as grading 
of beans according to the standards 
of the United States Department of 
Agriculture, which are not required 
by the United States Warehouse Act. 
You have also directed attention to 
inequalities which will exist between 
warehousemen should some be bound 
by the more strict requirements of 
the Montana Act, while others are 
only bound by the Federal Act. 

Section 269, Chapter 10, supra, as 
amended March 2, 1931, eliminated 
the phrase: "Nothing in this Chapter 
shall be construed to conflict with, or 
to authorize any conflict with, or in 
any way to impair or limit the effect 
or operation of the laws of any State 
relating to warehouses, warehouse
men, weighers, graders, inspectors, 
samplers, or classifiers * '" *." 
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And this section now reads: "In the 
discretion of the Secretary of Agricul
ture, he is authorized to cooperate 
with state officials charged with the 
enforcement of state laws relating to 
warehouses, warehousemen, weighers, 
graders, inspectors, samplers, or clas
sifiers; but the power, jurisdiction and 
authority conferred upon the Secre
tary of Agriculture under this chap
ter shall be exclusive with respect to 
all persons securing a license here
under so long as said license remains 
in effect. This chapter shall not be 
construed so as to limit the opera
tion of any statute of the United 
States relating to warehouses, ware
housemen, weighers, graders, inspec
tors, samplers or classifiers now in 
force in the District of Columbia, or 
in any territory or other place under 
the exclusive jurisdiction of the 
United States." (As amended March 
2, 1931, c. 366, Sec. 9, 46 Stat. 1465.) 

So far as concerns those bean ware
housemen, who have not elected to 
come within the United States Ware
house Act, no question, of course, 
arises. The United States Depart
ment of Agriculture does not assume 
to exercise any power, jurisdiction or 
authority over them, and they are, 
therefore, obliged to conform to the 
Montana Act. 

The question arises as to whether 
the State of Montana may exercise 
control over the one warehouseman 
who has elected to take out a license 
under the Federal Act, and if so, to 
what extent. 

We have not been able to find any 
decisions of the courts relative to this 
question subsequent to the March 2, 
1931, amendment, except the case of 
Alabama Warehousing Company v. 
State (Ala. June 22, 1933), 149 So. 
843. In this case the court held that 
the Alabama license tax of $100.00 
(a revenue measure) was valid. The 
court said: "The power to tax for 
revenue is an attribute of sovereignty 
and Congress had no authority by the 
exercise of the police power to im
pinge or destroy such power inherent 
in the state over legitimate subjects 
of taxation within its jurisdiction. To 
concede such power would make the 
continued existence of state depend
ent upon the will of Congress * * * 
no such authority has ever been 

granted to or assumed by Congress." 
(Citing cases.) 

The court said further: "Nor does 
the Act of Congress, as amended by 
Act of March 2, 1931, * * * in letter 
01' spirit impinge the right of the state 
to levy a tax for revenue on private 
persons or corporations engaged in 
the business of storing cotton for both 
inter and intra-state commerce in the 
states." 

In Independent Gin and Warehouse 
Company v. Dunwoody, decided by the 
Circuit Court of Appeals, 5th Circuit 
April 21, 1930,40 Fed. (2) I, the court 
held that the Federal W.arehouse Act 
does not prevent state regulations of 
agricultural warehousemen, though 
tending to affect interstate or foreign 
commerce. The court said: 

"The district court, as appears 
from a memorandum opinion in the 
record, reached the conclusion that 
Congress did not intend to occupy 
the whole field as to the storing, 
etc., ,of agricultural products moving 
in interstate and foreign commerce, 
and did not intend to exclude the 
jurisdiction of the states in regulat
ing agricultural houses, or ware
housemen, even though such regula
tions should tend to affect interstate 
or foreign commerce. We concur in 
this holding." (Citing cases.) 

While the case last cited was decided 
before the March 2, 1931, amendment, 
it does not appear from the language 
of the amendment that Congress in
tended necessarily to occupy the whole 
field of regulations of warehousemen. 
The regulation by Congress is limited 
by the scope of the Act. In the matter 
of grading and other regulations im
posed by the State Act, under the ex
ercise of its police power, until the 
Federal government by unmistakable 
action assumes to occupy the field, 
the state regulations are effective. 
Moreover, so far as the facts before 
us disclose, such grading is required 
upon delivery for storage and before 
the beans become the :::ubiect of inter
state commerce. Hence;' the burden 
i,.; too indirect and remor.,~ 10 t.rans
gress Congressional limitations. (Fed
eral Compress Company v, McLean, 
291 U. S. 17.) 

Until a court of competent jurisdic
tion should hold to the contrary, Wf! 
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think your department should attempt 
to enforce such regulations of the 
Montana Act as are not covered by 
or are not in conflict with the Fed
eral Act or in conflict with regula
tions imposed by the Secretary of Ag
riculture under authority of the Fed
eral Act. From Section 269, supra, as 
amended, it does not appear that Con
gress intended to supersede all state 
laws, but intended rather to cooperate, 
through the Secretary of Agriculture, 
with state officials charged with the 
enforcement of such state laws. 

Opinion No. 172. 

Aliens-Employment-State 
. Institutions. 

HELD: There is no statute forbid
ding the employment of aliens in 
state institutions. 

September 26, 1935. 
Mr. Edward O'Bryne 
Labor Commissioner 
The Capitol 

You have submitted the following: 

"Is there a law on the statute 
books prohibiting the employment of 
an alien in any state institution? 

"Should the answer to this ques
tion be in the affirmative: Then: If 
an alien has properly made a decla
ration of intention to become a citi
zen of the United states does the fact 
alter his or her status under the 
law with reference to his or her em
ployment in a state institution?" 

In answer to your first question, I 
wish to advise that I find no statute 
prohibiting the employment of an 
alien in any state institution. 

This being the case, an answer to 
your second question is unnecessary. 

Opinion No. 173. 

Motor,Busses-Labor, Hours of 
Drivers and Attendants

Motor Vehicles. 

HELD: Chapter 76, Laws of 1935, 
covers all drivers and attendants, 
whether paid for their services in 
cash or in commissions, or whether 
driving their own busses. 

September 25, 1935. 
Mr.' J. E. McKenna 
County' Attorney 
Lewistown, Montana 

You have submitted the following: 

"Chapter 76 of the Laws of 1935 
provides for the number of hours 
drivers or attendants of motor bus
ses shall be compelled to work in the 
24-hour period, or one day. 

"Under the provisions of the said 
Chapter would motor bus drivers 
employed on a commission fall under 
the provisions of the said Chap
ter 76? 

"In your opinion would Chapter 76 
above mentioned, apply to motor bus 
drivers who are paid by commission 
on the, business carried on, and who 
also furnish their own trucks?" 

Section I, Chapter 76, Laws 1935, 
reads as follows: "Drivers or attend
ants of motor busses employed in 
the State of Montana, shall not be 
employed for more than eight (8) 
hours in the twenty-four (24) hour 
period and drivers or attendants of 
motor busses shall be allowed a rest 
of at least twelve (12) hours be
tween the completion of their serv
ices in any twenty-four (24) hour 
period and the beginning of their 
services in the next succeeding 
twenty-four (24) hour period. * * *" 

Chapter 76 is an act enacted by the 
State under its police powers pri
marily for the protection of the 
traveling public, as well as the driv
ers and attendants on the busses. The 
legislature evidently thought it was 
unsafe for a driver or an attendant 
of motor busses to be engaged con
tinuously in such occupation for more 
than eight hourlj!. 

So far as concerns the safety of the 
driver and attendant, or the passen
gers on the busses, the nature of 
the contract under which the driver 
and attendant operate is immaterial. 
It does not make any difference 
whether they are paid in wages, com
missions, or from the profits in op
erating their own busses. 

The word "employ" is defined by 
Webster's dictionary as follows: "To 
enfold, involve, implicate, engage; l. 
to employ, to enclose, enfold, involve; 
2. to make use of, as an instrument, 
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