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Our Supreme Court enlarged upon 
the application of this rule, in Stange 
v. Esval et aI, 67 Montana 301, by 
holding in reference to a Board of 
County Commissioners (p. 305): "It 
is a body of limited powers and must 
in every instance justify its action 
by reference to the provision of law 
defining and limiting these powers." 
The Court further held that: "If the 
Board makes a contract tl:at the law 
does not empower it to enter into. 
the contract is without validity and 
void." 

The Court in the case of the Yel
lowstone Packing Company, et al. v. 
Hays, 83 Montana 1, in defining the 
powers of a county pronounced. the 
rule: "Aside from powers expressly 
conferred by statute and those of ne
cessity implied, it possesses none, and 
where a reasonable doubt exists as 
to the existence of a particular power, 
it must be resolved against it." This 
case further held, that: "Necessarily 
the same rule applies to the Boards 
of County Commissoiners of coun
ties." 

Since the power you inquire of must 
unquestionably be specifically granted 
by express statute, it is necessary to 
examine the governing statutory pro
visions. Section 4465, R. C. M. 1921, as 
amended by Chapter 100, Laws of 1931, 
enumerates the general powers of 
Boards of County Commissioners. Sub
division 4 of said Chapter 100, supra, 
provides a method of procedure in 
cases of constructing and maintaining 
highways, ferries and bridges in con
junction with the Federal, State or 
other county governments. This sec
tion specifically enumerates: "high
ways, ferries and bridges" and would 
not apply to this case. 

Chapter 87, Laws of 1935, provides 
in part: "No contract shall be en
tered into by a Board of County Com
missioners for the purchase of any 
automobile, truck or other ,"chicle or 
road machinery or other machinery 
apparatus, appliances or equipment, 
materials or supplies of any kind * * " 
provided, however, that this Act shall 
not apply to contracts for projects 
which in the opinion of the Board are 
made necessary by fire, flood, explo
sion, storm, earthquake or other ele
ments, epidemics, riotf!, insurrection 
or for the immediate preservation of 

order or of the pubEc health or for 
the restoration of the condition of use
fulness which has been destroyed by 
accident, wear or tear, mischief, or 
for the relief of a stricken community 
overtaken by calamity." 

The only exception in this section 
that may be related to the case in 
point would be: "or for the relief of 
a stricken community overtaken by 
calamity." The term "calamity" has 
been construed in various jurisdictiol1s 
as a happening sudden and unexpected 
and the case in question would nnt 
come within the purview of this defi
nition. 

The only method for th(~ county to 
assist in this matter might be af
forded in subdivision 28 of Chapter 
100 of the Laws of 1931, providing in 
part: "To lease and demise county 
property, however acquired, which is 
not necessary to the conduct of lhe 
county's business or the preservation 
of county property and for which im
mediate sale cannot be had * * *." 
This statute would not apply in any 
case, except where machinery or 
equipment is under the supervision of 
the Board of County Commissioners 
and in any event the procedure set 
forth in this section would have to 
be strictly followed. 

It is my opinion that the county 
commissioners of your county cannot 
levy the tax proposed in your inter
rogatory. 

Opinion No. 164. 

Indians-Contracts With Federal Gov
ernment for Relief and Education 

of Indians-Governor-School 
Districts-Superintendent of 
Public Instruction-Board 

of Education. 

HELD: 1. There is no authority in 
the Governor, the Superintendent of 
Public Instruction or the Board of 
Education to contract on behalf of the 
state, under Act of Congress, with the 
Secretary of the Interior for the edu
cation and relief of Indians. 

2. School Districts, however, have 
authority to enter into such contracts 
under the limitations and authoriza
tion of Sections 1008 and 1015. 
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September 3, 1935. 
Hon. Frank H. Cooney 
Governor of Montana 
The Capitol 

You have submitted to us a copy 
of a letter received by you from the 
Honorable William Zimmerman, Jr., 
Assistant United States Commissioner 
of Indian Affairs, in regard tei Senate 
Bill 2571 (Public-167-73d Congress) 
which authorizes the Secretary of the 
Interior to enter into contracts with 
any state having legal authority to 
do so for the education, medical at
tention, agriculture assistance and 
social welfare, including relief of dis
tress, of the Indians in such states 
through the qualifying agencies of the 
state and to expend under such con
tracts moneys appropriated by Con
gress for the above purposes. 

At Mr. Zimmerman's request, you 
have asked for our opinion as to 
whether or not the State of Montana 
has legal authority to join in a con
tract under the provisions of this bill 
for the education of the Indians, or 
for any of the other activities stated 
in the bill. 

Unless we have the definite terms 
of a proposed contract before us, we 
cannot, of course, render any final 
opinion concerning this matter. 

Generally speaking, we find the rule 
to be that "the Governor, and other 
executive officers of the state, have 
no general authority to contract on 
its behalf and can bind the state only 
within th~ power specially conferred 
upon them by law." (59 C. J. 171.) We 
have found no law of this state vest
ing such general authority upon either 
the Governor, the Superintendent of 
Public Instruction, or the State Board 
of Education. 

On the other hand, school districts 
are political subdivisions of the State 
of Montana (State ex reI. Fisher v. 
School District No.1, 97 Mont. 359, 
34 Pac. (2d) 522), and the trustees 
thereof are given ample authority by 
Section 1008 and Section 1015, R. C. 
M. 1921, as amended by Chapter 122, 
Laws of Montana, 1931, to enter into 
the class of contracts which seems to 
have been contemplated by the Act of 
Congress. Indeed, we understand that 
several school districts in the past 
several years have been executing 

such contracts with the office of In
dian Affairs. 

Opinion No. 165. 

Justice of the Peace-Attachments
Executions-Garnishments, Service of 
-Mail, Service By-8tate Auditor. 

HELD: 1. That part of Section 
9661, R. C. M. 1921, which authorizes 
a justice of the peace to issue a writ 
of attachment and direct the same 
to the sheriff of a county other than 
his own for service, is in conflict with 
the Constitution and is therefore in
valid. 

2. Attachments and garnishments, 
and executions and garnishments may 
be issued by a justice of the peace of 
any township in Lewis and Clark 
County and served upon the State 
Auditor by the sheriff of, or a con
stable of any township in, said coun
ty. Service cannot be made by a. 
private individual or by mail. 

September 5, 1935. 
Hon. John J. Holmes 
State Auditor 
The Capitol 

Your letter to us of recent date is 
as follows: 

"Your opinion is respectfully re
quested as to whether or not gar
nishments, run in aid of execution 
or attachment as issued out of a 
justice court other than the town-

. ship in which the State Capitol 
building is located, may be served 
upon the State Auditor and, by so 
being served, impound moneys due 
and owing to state employees." 

The information sought involves a 
consideration of certain constitution
al and statutory provisions. Section 
20, Article VIII of the Constitution 
declares that "justices' courts shall 
have such original jurisdiction within 
their respective counties as may be 
prescribed by law." Section 8836, 
Revised Codes of 1921, is as follows: 
"The civil jurisdiction of justices' 
courts extends to the limits of the 
county in which they are held, ann 
mesne and final process of any justice 
court in a county may be issued to 
and served in any part of the county." 
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