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amount of water than placed to beneficial use?"
I submit the following reply.
Section 7094, R. C. M. 1921, provides: "The appropriation must be for
some useful or beneficial purpose and
when the appropriator or his successor in interest abandons and ceases
to use the water for such purpose,
the right ceases; but questions of
abandonment shall be questions of
fact and shall be determined as other
questions of fact."
One of the leading decisions on this
subject was rendered by our Supreme
Court in the case of Bailey v. Tintinger, 45 Mont. 154, at page 178, announcing the rule that: "The appropriator's need and facilities, if equal,
measure the extent of his appropriation. If his needs exceed the capacity
of his means of diversion, then the
capacity of ditch, etc., measures the
extent of his right. If the capacity of
his ditch exceeds his need, then his
needs measure the limit of his appropriation."
The Supreme Court in the case of
Conrow v. Huffine, 48 Mont. 437, at
page 444 further clarified the law by
holding: "The use of water flowing
in the streams of this state is declared
by the Constitution to be a special
use. The use must be beneficial, and
when the appropriator or his successor
ceases to use the water for such purpose the right ceases."
The latest pronouncement of the Supreme Court in the case of Gilcrest
v. Bowen, et aI, 95 Mont. 44, at page
56 broadens the rule heretofore established, in the following language:
"Law and equity give to the first
locator of land and claimant of water
a sufficient quantity of water to irrigate his land. (Thorp v. Woolman, 1
Mont. 168.) The amount is determined
by his needs and facilities for use at
the time of appropriation. (Conrow
v. Huffine, 48 Mont. 437, 138 Pac.
1904; Mettler v. Ames Realty Co., 61
Mont. 152, 201 Pac. 702.) Much depends upon the intention of the appropriator; if he intended originally
to bring his entire tract under cultivation and constructs a ditch large
enough to do so, it is immaterial that
he did not do so at once; he may later
irrigate his whole tract under the orig-

inal appropriation. (Smith v. Duff,
39 Mont. 382, 102 Pac. 984, 133 Am.
St. Rep. 587; Toohey v. Campbell,
above.)"
Our conclusion is, therefore, that
an appropriator of water cannot have
and hold the right to a greater amount
of water than placed to beneficial use.
Where one has sought to appropriate
285,000 inches of water from a stream,
and has never placed to beneficial use
to exceed 1,600 inches, and the present capacity of the canal is approximately 500 inches, it would seem that
his maximum appropriation would be
1,600 inches. Whether or not he can
clam more than 500 inches is dependent upon the evidence of abandonment.
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Schools-SchooI Districts-Indians
-Reservations.
HELD: A school district, with
boundaries coextensive with the boundaries of the Fort Belknap Indian Reservation, may be created providing
that all of the necessary statutory
requirements are fulfilled.

August 31, 1935.
Miss Elizabeth Ireland
state Superintendent of Public
Instruction
The Capitol
You have submitted a letter from
Norman B. Hinds, Education Field
Agent at the Fort Belknap Indian
Agency, Harlem, with a request for
the opinion of this' office as to
whether or not a school district may
be created with boundaries coextensive with the boundaries of .the Fort
Belknap Indian Reservation.
Upon the authority of Grant v.
Michaels, 94 Mont. 452, 23 Pac. (2)
266, it is our opinion that such a district may be created, provided that
all of the necessary statutory requirements are fulfilled. Since the decision
in Grant v. Michaels, is controlling,
we quote from it at length:
"Dehors the record, counsel for
the commissioners have called our
attention to the fact that the territory embraced within the proposed
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district is within the Blackfoot Indian Reservation, and that most of
the persons interested are Indian
wards of the government, and asserts that these are not taxpayers.
Counsel asserts that we should take
judicial notice of these facts, and
further, that within such territory
there is a large parochial boardingschool, and a large government
boarding-school, which schools take
care of and board several hundred
Indian children, and that each year
the Congress finds it necessary to
appropriate large sums for the relief, food, clothing, housing and medical care of these people. It is further urged that to create separate
schools within the new district in
order that none of the 212 children
would have to travel more than 4
miles to school 'would be to create
an impossible tax condition upon the
taxable property in that district.'

* * *

"That many of the children of the
proposed district are the offspring
of illiterate Indians is all the more
reason why they should be afforded
adequate free public school facilities;
their parents cannot instruct them
at home, and, while a truant officer
is authorized to return truants to a
parochial or government school,
which they have been attending, the
parents of such children cannot be
compelled to pll\ce their children in
such schools or return them thereto
if the children leave with their consent.
"The government, recognizing the
necessity of educating the Indians,
has made provision for and established Indian schools, but neither by
treaty have the Blackfoot Indians
surrendered to the United States the
right to compel their chHdren to attend school (if it may be assumed
that Indians exercise such a1lthority
over their children), nor has the
United States assumed to possess or
exercise such right. (United States
.ex reI. Young v. Imoda, 4 Mont. 38,
1 Pac. 721.) The government boarding-school mentioned does not fill the
place of the free common school required by our Constitutic;m, and the
fact, if it be a fact, that such a school
is open to' the children of the proposed district, does not relieve the
state of its duty to furnish public
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school facilities to those children.
Even though a government school existed within the territory under conSideration. that fact would be immateriul in considering the petition
for a dis~rict. (Piper '-. Big Pine
School Dist., supra.)"
See also Lebo v. Griffith, 42 S. D.
198, 173 N. W. 840; state v. Mountrail County, 28 N. D. 389, 149 N. W.
120; Section 1204, R. C. M. 1921; Volume 1, Report and Official Opinions
of Attorney General, page 411; Volume 11, page 50.
Opinion No. 163.
County Commissioners-TaxationLevy, Special for Water Project
-Water Conservation.
HELD: County Commissioners have
no power to make a county-wide
special tax levy for the purpose of
purchasing equipment and material
to be used in assisting in completing
a water conservation project.

September 3; 1935.
Mr. F. V. Watts
County Attorney
Roundup, Montana
I am in receipt of your letter of
recent date requesting an opinion of
the following statement of facts:
"Can the County Commissioners of
Musselshell County, Montana, make
a county-wide special tax levy for
the purpose of raising funds to be
used in purchasing equipment and
material only, such equipment and
material to be used in aSSisting in
completing the Dead Man Basin
Water Project, such project being
located in Wheatland and Golden
Valley Counties, Montana."
In the case of Ainsworth v. McKay,
55 Mont. 270, relative to the powers
and duties of the Board of County
Commissioners, the court held at page
273 that: "The Board of County Commissioners is an especially constructed tribunal, possessing only such authority as is conferred upon it expressly and such additional authority
as is necessarily implied from that
which is granted expressly."

