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and towns. Under the provisions of 
Chapter 88, Laws of 1927, which 
amended Chapter 107, all of the nel 
fees was paid to the county and was 
required to be used by it for the con
struction, repair and maintenance not 
only of highways outside cities and 
towns but of streets in Citil'S within 
the bOllf'.dllries of the county where 
such str.::ets formed component parts 
of arterial highways. 

Section 5039, Revised Codes of :::'921, 
provides among other things that "the 
city or town council has power to lay 
out, establish, open, alter, widen, ex
tend, grade, pave or otherwise im' 
prove streets, alleys, avenues, sicte
walks, parks, and public grounds and 
vacate the same." (Subdivision 6.) 
Section 1612, Revised Codes of 1921, 
defines public highway as follows: 
"All highways, roads, lanes, streets, 
alleys, courts, places, and bridges, 
laid out or erected by the public, or 
now traveled or used by the public, 
or if laid out or erected by others, 
dedicated or abandoned to the public, 
or made such by the partition of real 
property, are public highways." These 
two sections must be considered to
gether and in doing so the conclu
sion cannot be escaped that whf;re :1 

city or town council lays out or con
structs an alley within the limits of 
the city or town it represents, such 
alley is a purlic highway. (State v. 
District Court, 80 Mont. 228; see, also, 
definition of term "alley" in "Words 
and Phrases.") 

It is apparent that the phrase "per
manent highways and streets" amI 
the phrase "public highways and 
streets," found in Section 1 of Chap
ter 103, Laws of 1933, are used in
terchangeably and mean the same 
thing. 

As under Section 1 aforesaid the 
city council has a voice only in the 
designation of the street or highway 
upon which the work is tn be done, 
and the type of pavement to be used, 
il would seem that when the designa
tion is made the county surveyor is 
vested with authority to proceed to 
the end in a supervisory capacity. 

I agree with all Mr. Hanley's con
clusions except the conclusion that 
the fund cannot be used for the con
struction of public alleys within a 
city having a population of 35,001) or 

more. I think the legislature intend
ed that "permanent highways and 
streets" should include "alleys," noth
ing to the contrary appearing in the 
statute. 

It may be informative to add that 
Section 1 of Chapter 103, has been 
amended in some respects by Section 
1 of Chapter 38, Laws of Extraor
dinary Session 1933-34, but the con
clusions reached by Mr. Hanley are 
not affected by the change. 

Opinion No. 154. 

Taxation-Checks-Tax Receipts, 
Cancellation of -County Treas
urer-Clerk of District Court, 
Deposit of Fees Collected by. 

HELD: 1. Since payment of taxes 
by check is unauthorized, the county 
treasurer may cancel any tax receipt 
issued upon tender of a check which 
check is not paid upon presentation; 
and this is true even where there has 
been negligence in presentation of the 
check for payment. 

2. The treasurer, in accepting a 
check in payment of taxes, is not of
ficially liable because he acts only 
as agent for the taxpayer to collect 
the money and does not act in his 
official capacity. 

3. The treasurer is not authorized 
to accept the check of the clerk of 
the district court in lieu of money for 
the monthly deposit of fees collected 
by the clerk. 

August 13, 1935. 
Mr. H. H. Hullinger 
County Attorney 
Conrad, Montana 

You have asked my opmlOn as to 
whether the county treasurer is liable 
in the following cases: (1) Where he 
accepted a check dated March 1, 1933, 
from a taxpayer for taxes, and failed 
to cash the same before the closing 
of the bank on March 4, 1933; (2) 
where he accepted a cashier's check 
dated March 1, 1933, from the clerk 
of the district court for the February 
fees of the clerk and failed to cash 
it before the closing of the bank on 
March 4, 1933; (3) where he accepted 
a check dated March 4, 1933, for a 
motor vehicle license but failed to 
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cash the check before the closing of 
the bank on the same day. 

It is my opinion that the county 
treasurer ..is not officially liable in 
either case. Every tax has the effect 
of a judgment which is not satisfied 
until the taxes are paid or the prop
erty sold for the payment thereof. 
(Section 2152 R. C. M. 1921.) This of
fice has repeatedly held that the ac
ceptance of a check by the county 
treasurer is not payment of the taxes 
for which it was given until the check 
is presented and paid. (Volume 10, 
Opinions of the Attorney General, 
page 387; Volume 14, page 335; Vol
ume 15, page 36, opinion to County 
Attorney Colton, dated January 21, 
1933; Volume 15, page 174, opinion to 
Assistant State Examiner Hawkins, 
dated June 24, 1933; Volume 15, page 
154, opmlOn to County Attorney 
Brower, dated May 25, 1933.) This of
fice has held that this is true even 
though lack of payment is due to 
negligence of the county treasurer in 
presenting the check for payment. 
(Volume 14, Opinions of the Attorney 
General, page 335.) If a receipt is 
issued it may be cancelled and the 
books made to show that the taxes 
are unpaid. (Opinion to County Attor
ney Colton, supra.) A county treas
urer can legally accept only money 
in payment of taxes. (See opinions 
to Hawkins and Brower, supra; also 
61 C. J. 963, 964.) 

If a taxpayer tenders a check to 
the county treasurer in payment of 
taxes he merely authorizes the county 
treasurer to procure the funds' with 
which to pay the taxes and if the 
county treasurer is negligent that is 
a matter between him as an individ
ual and the taxpayer. What rights, 
if any, the person tendering the check 
has against the county treasurer as 
an individual for failure to present 
the check within a reasonable time, 
would, of course, depend upon all the 
facts and circumstances. Since it does 
not concern the county treasurer in 
his official capacity, I express no 
opinion thereon. 

For the reasons herein assigneu, it 
is my opinion that the county treas
urer is not officially liable where he 
accepted a check for the automobile 
license nor do I find any ·statutory 
authority giving the county treasurer 

the right to accept and the clerk of 
the district court the right to tender 
a check in lieu of money for the 
monthly fees collected by the clerk, 
which are required to be deposited 
with the county treasurer in accor
dance with Sections 4864 and 4887 R. 
C. M. 1921. 

Opinion No. 155. 

Taxation-Airplanes, Assessment of 
-State Board of Equalization. 

HELD: Since there is no statute au
thorizing it, the State Board of 
Equalization may not assess airplanes 
in the first instance, whether used for 
pleasure or convenience, or engaged 
in intra-state or interstate commerce. 

August 15, 1935. 
State Board of Equalization 
The Capitol 

Your letter to us of July 25 is as 
follows: 

"The National Parks Airways, en
gaged in interstate commerce be
tween Salt Lake City, Utah, and 
Great Falls, has requested that this 
board assess the airplanes which we 
consider properly assignable to Mon
tana. 

"Will you kindly advise us: 
1. Whether this board has the 

power to assess such airplanes. 
2. If so, under what law should 

they be assessed? 
3. How should the assessment be 

distributed, i. e., to counties, cities, 
school districts and/or other taxing 
subdivisions ... 

The Constitution and laws of Mon
tana define the powers of the State 
Board of Equalization. 

Section 15, Article XII, of the con
stitution as amended in 1922, pro
vides: "The state board of equaliza
tion shall adjust and equalize the 
valuation of taxable property among 
the several counties, and the different 
classes of taxable property in any 
county and in the several counties and 
between individual taxpayers; super
vise and review the acts of the coun
ty assessors and county boards of 
equalization; change, increase, or de
crease valuations made by county as-
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