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unlike our statutes relating to these
subjects. In the case of State v. Sawyer, 214 Pac. 222, the Supreme Court
of Idaho considered its statute dealing with the practice of medicine and
surgery and its statute dealing with
the practice of osteopathy and ruled
that the holder of a license to practice osteopathy is not authorized to
practice medicine and surgery, or
either of them. (Ex parte Rust, 183
Pac. 548; State v. McPheeters, 249
N. W. 349.)
We are, therefore, in accord with
the conclusion you reached in this
matter and hold that an osteopath
cannot serve as county physician.
Opinion No. 152.
Taxation-Delinl!uent Taxes-Redemption \Vithout Penalty and
Interest Where No Tax Certificate Issued.
HELD: Where no tax sale certificate was issued for delinquent 1926
taxes the owner may nevertheless redeem the realty under Chapter 88,
Laws of 1935, without payment of
penalty and interest.

August 13, 1935.
Mr. Raymond Shelden
County Attorney
Ekalaka, Montana
You have asked my opmlOn as to
whether the owner of real estate may
redeem his land by payment of 1926
taxes without penalty and interest,
where no tax sale certificate was issued for the 1926 delinquent tax.
I assume that the property was sold
to the county at the time all other
delinquent property is sold. I enclose
opinion dated June 15, 1935, given
to County Attorney Hullinger, Volume
16, Opinions of the Attorney General,
No. 118, which states the views of
this office on a situation where property was sold but no tax sale certificate was issued. There we held
that the tax sale certificate may be
issued later. If the property was sold
for taxes by express terms of the
statute the property may be redeemed without payment of the principal and interest.
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Assuming that the property was
not sold, it is my opinion that a property owner should not be penalized
for the failure of the count\' treasurer
to do his official daty and that he
should have the same rights that hp.
would have had had such duty be.,n
duly performed.
Opinion No. 153.
Highways-Public
Highways-Permanent Highways-County Surveyor
-Cities and Towns-Streets and
Alleys, Improvement of-General
Road Fund-Counties.
HELD: 1. Where a city or town
council lays out or constructs an alley
within the limits of the city or town
it represents, such alley is a public
highway, and may be improved out
of the general road fund of the
county.
2. County surveyor is vested with
authority to act in a supervisory capacity after the city or town council
has designated a public highway or
street upon which work is to be done,
and the type of pavement to be used

July 5, 1935.
Mr. Jack Healy
County Surveyor, Silver Bow County
Butte, Montana
At your request I have examined
the opinion of Clarence Hanley, deputy county attorney of Silver Bow
County, concerning your powers as
county surveyor in the construction
and oiling of permanent highways and
streets within the City of Butte.
Prior to the passage of Chapter
107, Laws of 1923, not Chapter 103,
Laws of 1933, fifty per cent of the
net fees for registration of motor vehicles was paid to the particular
county from which the registration
fees came in the first instance and
was credited to its general road fund.
Under the provisions of Chapter 107
all of the net fees was paid to the
particular county from which the registration fees came in the first instance and was credited to its general
road fund. The general road fund
was used for the construction, maintenance, improvement and repair of
highways in the county outside cities
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and towns. Under the provisions of
Chapter 88, Laws of 1927, which
amended Chapter 107, all of the nel
fees was paid to the county and was
required to be used by it for the construction, repair and maintenance not
only of highways outside cities and
towns but of streets in Citil'S within
the bOllf'.dllries of the county where
such str.::ets formed component parts
of arterial highways.
Section 5039, Revised Codes of :::'921,
provides among other things that "the
city or town council has power to lay
out, establish, open, alter, widen, extend, grade, pave or otherwise im'
prove streets, alleys, avenues, sictewalks, parks, and public grounds and
vacate the same." (Subdivision 6.)
Section 1612, Revised Codes of 1921,
defines public highway as follows:
"All highways, roads, lanes, streets,
alleys, courts, places, and bridges,
laid out or erected by the public, or
now traveled or used by the public,
or if laid out or erected by others,
dedicated or abandoned to the public,
or made such by the partition of real
property, are public highways." These
two sections must be considered together and in doing so the conclusion cannot be escaped that whf;re :1
city or town council lays out or constructs an alley within the limits of
the city or town it represents, such
alley is a purlic highway. (State v.
District Court, 80 Mont. 228; see, also,
definition of term "alley" in "Words
and Phrases.")
It is apparent that the phrase "permanent highways and streets" amI
the phrase "public highways and
streets," found in Section 1 of Chapter 103, Laws of 1933, are used interchangeably and mean the same
thing.
As under Section 1 aforesaid the
city council has a voice only in the
designation of the street or highway
upon which the work is tn be done,
and the type of pavement to be used,
il would seem that when the designation is made the county surveyor is
vested with authority to proceed to
the end in a supervisory capacity.
I agree with all Mr. Hanley's conclusions except the conclusion that
the fund cannot be used for the construction of public alleys within a
city having a population of 35,001) or

more. I think the legislature intended that "permanent highways and
streets" should include "alleys," nothing to the contrary appearing in the
statute.
It may be informative to add that
Section 1 of Chapter 103, has been
amended in some respects by Section
1 of Chapter 38, Laws of Extraordinary Session 1933-34, but the conclusions reached by Mr. Hanley are
not affected by the change.
Opinion No. 154.
Taxation-Checks-Tax Receipts,
Cancellation of-County Treasurer-Clerk of District Court,
Deposit of Fees Collected by.

HELD: 1. Since payment of taxes
by check is unauthorized, the county
treasurer may cancel any tax receipt
issued upon tender of a check which
check is not paid upon presentation;
and this is true even where there has
been negligence in presentation of the
check for payment.
2. The treasurer, in accepting a
check in payment of taxes, is not officially liable because he acts only
as agent for the taxpayer to collect
the money and does not act in his
official capacity.
3. The treasurer is not authorized
to accept the check of the clerk of
the district court in lieu of money for
the monthly deposit of fees collected
by the clerk.
August 13, 1935.
Mr. H. H. Hullinger
County Attorney
Conrad, Montana
You have asked my opmlOn as to
whether the county treasurer is liable
in the following cases: (1) Where he
accepted a check dated March 1, 1933,
from a taxpayer for taxes, and failed
to cash the same before the closing
of the bank on March 4, 1933; (2)
where he accepted a cashier's check
dated March 1, 1933, from the clerk
of the district court for the February
fees of the clerk and failed to cash
it before the closing of the bank on
March 4, 1933; (3) where he accepted
a check dated March 4, 1933, for a
motor vehicle license but failed to

