OPINIONS OF THE ATTORNEY GENERAL
definition for a 'substantial portion
of milk'?"
The word "substantial" is defined in
Webster's Dictionary as meaning
"considerable in amount, value, or
the like." This definition is quoted
with approval in 60 C. J. 978, Section
4. It probably is not possible to define this word more accurately. The
phrase "substantial portion of the
milk in that community" must, of
course, be considered in connection
with the whole portion of the milk in
that community. What is a substantial portion of the milk and what is
an inconsiderable or trivial portion of
the milk in the community, must be
determined by the board in its sound
judgment and discretion.
Opinion No. 142.
Legislative Assembly-Senator-Appointment to Fill Vacancy-Term
of Office-County Commissioners-Elections.
HELD: A person appointed by the
county commissioners to fill a vacancy caused by the death of a State
Senator holds such office only until
the next general election.
July 19, 1935.
Mr. Al Hansen
County Attorney
Baker, Montana
We agree with your conclusion
stated in your opinion of July 15, to
the Board of County Commissioners,
that a vacancy in the office of state
senator, caused by death, may be
filled by appointment by the county
commissioners. (Article V, Section
45, Montana Constitution, as amended, Chapter 137, Laws of 1931, adopted general election 1932, page 552,
Laws of 1933.)
We cannot agree with your opinion
to the Board of County Commissioners
that such appointee holds office for
the remainder of the term. You have
cited no authority in support thereof.
Prior to the above mentioned amendment to said Article V, Section 45,
vacancies occurring in either house
could only be filled by a special election as no power of appointment to
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fill such vacancy was vested in any
authority by the Constitution except
by the people at an election. In State
ex reI. Cutts v. Hart, 56 Mont. 571,
185 Pac. 769, it was held that the
governor had no power to fill such
vacancy.
In State ex reI. McGowan et a1. v.
Sedgwick, 46 Mont. 187, 127 Pac. 94,
our Supreme Court, after reviewing
the various constiutional provisions,
speaking by Justice Holloway, said on
pages 189, 190:
"It will be seen that the only instance in which authority is given
to one called upon to fill a vacancy
to hold for the residue of the term is
in case of a vacancy in the office of
governor, and in that instance the
lieutenant-governor becomes governor by right of succession, and not of
appointment. In every instance of
appointment to fill a vacancy in an
elective office, unless an exception
be made in the office of county commissioner, the Constitution specifically limits the tenure of the appointee to the next general election
or until his successor is elected and
qualified; and the phrase 'until his
successor is elected and qualified' is
literally construed by the Constitution itself in the concluding sentence
of Section 34 of Article VIII: 'A person elected to fill a vacancy shall hold
office until the expiration of the term
for which the person he succeeds was
elected'; for, if an appointee holds for
the residue of the term, then there
could never be 'a person elected to fill
a vacancy' if an appointment had
been made. That sentence is intelligible only upon the theory that the
appointee holds only until the next
general election or until the person
elected for the residue of the term
qualifies.
"While the policy of the law is not
a controlling factor in determining
the meaning of constitutional or
statutory provisions, it is persuasive.
A reference to the several provisions of the Constitution above discloses that in every instance of a
vacancy in an elective office, where
the vacancy is to be filled by appointment, the appointee shall hold
only until the people who elected his
predecessor have the first opportunity to fill the office with a person
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of their own choice; and this rule is
general, applies to every state, district and county office, unless an exception is made in favor of one appointed to a vacancy in the office of
county commissioner."
And again on page 191:
"* * * and in view of the general
policy expressed by the Constitution
with respect to every other elective
office, and the general policy of our
government that as to officers who
are elected 'the theory of our law is
that officers shall be elected whenever it can be conveniently done, and
that appointments to office will be
tolerated only in exceptional cases'
(Rice v. Stevens, 25 Kan. 302.)"
In State ex reI. Patterson v. Lentz,
50 Mont. 322, 146 Pac. 932, our Court,
speaking by Chief Justice Brantly,
said:
"The general policy of our government as indicated by these provisions
is that elections to office by the people, when it may be conveniently
done, is the general rule, and that
appointments to fill vacancies made
to meet the requirements of public
business shall be effective only until
the people may act."
In view of the foregoing and the
general policy of the law, it is my
opinion that a person appointed by
the county commissioners to fill a
vacancy caused by the death of a
state senator, holds such office only
until the next general election.
Note: See also Vol. 3, p. 334; Vol. 4,
p.20.
Opinion No. 143.
Beans-Warehouses-LicensesStorage-Agents-Buyers.
HELD: A licensed and bonded bean
warehouse
may purchase
beans
through agents in other cities where
such purchases are made for shipment, storage and handling at the
warehouse.
July 22, 1935.
Mr. George L. Knight
Chief, Division of Horticulture
Missoula, Montana
You have submitted the following:

"I am attaching hereto a letter
from the Occident Elevator Company at Billings and call your attention to the second paragraph thereof
and also enclosing copy of Chapter
164 of the 1935 Session Laws. Our
understanding is that the Occident
Elevator Company operates a number of elevators or warehouses in the
Billings area at which beans are purchased or received and forwarded to
the Billings or Hardin warehouses
for handling or storage as the case
may be and their request is as to
whether they shall take out a license
for each of these plants or for only
the cleaning and storage plants at
Billings and Hardin. I would appreciate further your opinion as to
whether a bean warehouse located,
for instance, at Billings, and which
is licensed and bonded would have
the right to, under that license and
bond, to put into the field men working on a commission basis buying
beans at various other points which
would ultimately be shipped into the
house at Billings for storage and
handling."
- Answering your first question, I
find nothing in Chapter 164, Laws of
1935, requiring a license for the places
where beans are purchased and from
which they are shipped to either Billings or Hardin for cleaning and storage. In my opinion, if licenses and
bonds are obtained for the plants at
Billings and Hardin that is sufficient
to comply with the terms of the Act;
As to the second question, I am of
the opinion that the licensing and
bonding of a bean warehouse at Billings, would permit agents to purchase beans at various other points
for shipment, storage and handling at
Billings. I find nothing in the Act
forbidding it.
Opinion No. 145.
Liquor Control Board-BuildingsOffice Building and Warehouse,
Power to Build.
HELD: The Montana Liquor Control Board is vested with the power to
erect a building in the City of Helena
to be used as an office and warehouse.

