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"Registration fees shall be paid
upon registration or re-registration
of motor vehicles, trailers, semitrailers and dealers in motor vehicles or automobile accessories in accordance with this Act, as follows:

* **

"Trailers and semi-trailers, over
one thousand (1000) pounds and not
over one (1) ton, Two Dollars
($2.00);
"Trailers and semi-trailers, over
one (1) ton, Five Dollars ($5.00)."
I am of the opinion that the word
"pounds" means the weight of the
trailer or semi-trailer and not their
carrying capacity. If this word had
reference to the capacity of the trailer, it is reasonable to suppose that
the legislature would have used the
word "capacity" as it did in the preceding paragraphs of said section, in
fixing the license fee of trucks according to their carrying capacity. License statutes are generally construed
liberally in favor of the citizen and
strictly against the state. In 37 C. J.
213, Section 66, it is stated: "Statutes and ordinances imposing licenses
and business taxes are generally to be
construed liberally in favor of the citizen and strictly against the government, whether state or municipal *

* * "
No doubt most, if not all, of the
trailers or semi-trailers weighing less
than 1000 pounds, are not used for
commercial purposes and are used
only occasionally or once a year by
picnickers or vacationists, and the
legislature may have thought it unjust to require a license fee for such
occasional use.
Opinion No. 141.
Milk Control Board, Power of-Trade
Areas-Interstate PurchasesPasteurization-Cities and
Towns--Ordinances.
HELD: Discussion of the powers
of the Milk Control Board in relation
to trade areas, interstate purchases,
authority to enforce city ordinances
relative to pastuerization and the determination of what is a "substantial"
portion of the milk in a trade area.

July 16, 1935.
Mr. G. A. Norris
Commissioner, Montana Milk Control
Board
The Capitol
You have submitted the following:
"1. Whether a bidder for the contract to supply Fort Harrison is
bound by the prices adopted by the
Helena trade area * * * and whether
the board has authority to require a
bidder on the Fort Harrison contract
* * * to bid in accordance with price
schedule as adopted by the Helena
trade area."
Since the Act operates upon all milk
dealers who buy milk from producers,
it would apply to such dealers who
contracted to supply Fort Harrison,
and they would be bound by the prices
adopted by the Helena trade area,
provided they purchase milk· within
such trade area. The Act, of course,
does not apply to milk purchased in
another state as a state may not interfere with or regulate interstate
commerce.
"2. Also, will you kindly define
more clearly Section 5 of Chapter
189, Montana Laws, Twenty-fourth
Legislative Assembly, in which it is
stated that the Board has power to
supervise, regulate, and control the
distribution and sale of milk for consumption within the State. Does
this stipulation give the Board power of complete and absolute regulatory action in a community having
a city pastuerization law that is not
being enforced by the city officials,
who are reluctant as to the enforcement of this law?"
Chapter 189, Section 5, provides
that "the board shall have power to
supervise, regulate and control the
distribution and sale of milk for consumption within the state * * * ."
The Act does not confer power to
regulate the milk industry generally
but merely as to prices. Moreover,
the board would have no authority to
enforce a city ordinance relative to
pastuerization.
3. In Section 6 of the law, please
advise as to what portion of milk
represents a 'substantial portion of
milk,' or in other words, what is a
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definition for a 'substantial portion
of milk'?"
The word "substantial" is defined in
Webster's Dictionary as meaning
"considerable in amount, value, or
the like." This definition is quoted
with approval in 60 C. J. 978, Section
4. It probably is not possible to define this word more accurately. The
phrase "substantial portion of the
milk in that community" must, of
course, be considered in connection
with the whole portion of the milk in
that community. What is a substantial portion of the milk and what is
an inconsiderable or trivial portion of
the milk in the community, must be
determined by the board in its sound
judgment and discretion.
Opinion No. 142.
Legislative Assembly-Senator-Appointment to Fill Vacancy-Term
of Office-County Commissioners-Elections.
HELD: A person appointed by the
county commissioners to fill a vacancy caused by the death of a State
Senator holds such office only until
the next general election.
July 19, 1935.
Mr. Al Hansen
County Attorney
Baker, Montana
We agree with your conclusion
stated in your opinion of July 15, to
the Board of County Commissioners,
that a vacancy in the office of state
senator, caused by death, may be
filled by appointment by the county
commissioners. (Article V, Section
45, Montana Constitution, as amended, Chapter 137, Laws of 1931, adopted general election 1932, page 552,
Laws of 1933.)
We cannot agree with your opinion
to the Board of County Commissioners
that such appointee holds office for
the remainder of the term. You have
cited no authority in support thereof.
Prior to the above mentioned amendment to said Article V, Section 45,
vacancies occurring in either house
could only be filled by a special election as no power of appointment to
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fill such vacancy was vested in any
authority by the Constitution except
by the people at an election. In State
ex reI. Cutts v. Hart, 56 Mont. 571,
185 Pac. 769, it was held that the
governor had no power to fill such
vacancy.
In State ex reI. McGowan et a1. v.
Sedgwick, 46 Mont. 187, 127 Pac. 94,
our Supreme Court, after reviewing
the various constiutional provisions,
speaking by Justice Holloway, said on
pages 189, 190:
"It will be seen that the only instance in which authority is given
to one called upon to fill a vacancy
to hold for the residue of the term is
in case of a vacancy in the office of
governor, and in that instance the
lieutenant-governor becomes governor by right of succession, and not of
appointment. In every instance of
appointment to fill a vacancy in an
elective office, unless an exception
be made in the office of county commissioner, the Constitution specifically limits the tenure of the appointee to the next general election
or until his successor is elected and
qualified; and the phrase 'until his
successor is elected and qualified' is
literally construed by the Constitution itself in the concluding sentence
of Section 34 of Article VIII: 'A person elected to fill a vacancy shall hold
office until the expiration of the term
for which the person he succeeds was
elected'; for, if an appointee holds for
the residue of the term, then there
could never be 'a person elected to fill
a vacancy' if an appointment had
been made. That sentence is intelligible only upon the theory that the
appointee holds only until the next
general election or until the person
elected for the residue of the term
qualifies.
"While the policy of the law is not
a controlling factor in determining
the meaning of constitutional or
statutory provisions, it is persuasive.
A reference to the several provisions of the Constitution above discloses that in every instance of a
vacancy in an elective office, where
the vacancy is to be filled by appointment, the appointee shall hold
only until the people who elected his
predecessor have the first opportunity to fill the office with a person

