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guage of the Act that whether the 
county owned a fee simple title or 
less than a fee simple title to the 
lands, it was required to dispose of 
whatever estate it had therein. There 
is nothing in either the notice of sale 
or the statute itself which would au
thorize the board of county commis
sioners to encumber the lands sold 
with any easement, exception or res
ervation. While the board is the cre
ature of the Constitution, it can dis
pose of county lands only under such 
regulations as may be prescribed by 
law; and it has and can have no pow
ers or functions other than those be
stowed upon it by legislative enact
ment. (American Surety Co. v. Clarke, 
94 Mont. 1; Walpole v. State Board 
of Land Com'rs .. 163 Pac. 848; Camp
bell v. Flying V Cattle Co., 220 Pac. 
417.) 

Section 4 of Chapter 154, Laws of 
1935, provides that "all mineral reser
vations heretofore made by counties 
in this state. * * * and all agree
ments in connection with such res
ervations, heretofore made, * * * 
are hereby ratified, confirmed and 
validated. The fact that the legisla
ture deemed it necessary to pass this 
curative statute lends strong support 
to the construction we have given the 
quoted provisions of Chapter 65. (59 
C. J. 1033, 1178.) 

The word "terms," used in the Act, 
refers to the purchase price, the 
amounts of the deferred payments. 
when such payments must be made 
and the rate of interest thereon. (City 
of Richmond v. Virginia Ry. & Power 
Co., 98 S. E. 691; Nakdimen v. Ft. 
Smith Etc. Bridge Dist., 172 S. W. 
272; Murphy v. Green, 135 South. 
531.) 

Had the board made an outright 
instead of a conditional reservation of 
a percentage of the minerals herein
before mentioned, there could not be 
any question but what such outright 
reservation would be validated by Sec
tion 4 aforesaid. (Snidow v. Montana 
Home For the Aged, 88 Mont. 337; 
Weber v. City of Helena, 89 Mont 
109; Miller v. Limon Nat. Bank, 296 
Pac. 796; 59 C. J. 1178; 2 Lewis' 
Sutherland Stat. Const., sec. 675.) 

On the facts before us it is our 
view that Pennock is entitled to a 

deed from Fergus County without 
any reservation of minerals. 

Opinion No. 138. 

Motor Vehicles-Licenses-Payment 
To Wrong County--Counties

County Treasurer. 

HELD: 1. The owner of a motor 
vehicle who pays the registration fee 
to the County Treasurer of a county 
other than that in which the motor 
vehicle is owned or properly subject 
to general taxes. does so at his own 
risk. 

2. The obligation to pay the motor 
vehicle registration fee to the proper 
county is the obligation of the owners 
of the automobiles in question and 
not that of the county to which pay
ment was wrongfully made. 

Mr. Eugene L. Murphy 
County Attorney 
Choteau, Montana 

July 13, 1935. 

Your letter to us, requesting an 
opinion upon the question of law in
volved, is in part as follows: 

"The Board of County Commis
sioners of this county have author
ized me to make collection of motor 
vehicle registration fees which were 
collected in Cascade County upon 
automobiles owned by residents of 
Teton County. 

"The County Clerk presented a 
bill to Cascade County for such re
gistration fees and this bill was re
fused payment by the Board of 
County Commissioners of Cascade 
County. 

"It would seem that the only way 
of establishing this claim against 
Cascade County is either by suit 
against them or by a directory opin
ion from your office." 

Section 1759, Revised Codes 1921, 
as amended by Section 1, Chapter 158, 
Laws of 1933, provides that every 
owner of a motor vehicle operated or 
driven upon the public highways of 
the state shall on or before the first 
day of February of each year file in 
the office of the County Treasurer of 
the county wherein such motor ve-
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hicle is owned or taxable a verified 
application for registration thereof, 
and shall upon the filing of said ap
plication pay to said County Treasur
er the registration fee prescribed by 
Section 1760, Revised Codes 1921, as 
amended by Chapter 38 of the Extra
ordinary Session, 1933-34. 

The owner of a motor vehicle who 
pays the registration fee to the Coun
ty Treasurer of a county other than 
that in which the motor vehicle is 
owned or properly subject to general 
taxes, does so at his own risk. Be
cause he fails to obey the mandate of 
the law, such payment does not ex
cuse payment to the right county 
treasurer. (37 C. J. 251; Fremont, 
E. & M. V. R. Co. v. County of Brown, 
26 N. W. 194.) 

Where taxes are involved, payment 
thereof must be made to the officer 
authorized to receive the same or his 
deputy. Payment to the wrong offi
cer does not protect the taxpayer 
where such officer misappropriates 
the money. (61 C. J. 958; 3 Cooley 
on Taxation, sec. 1224.) 

There is no distinction in principle 
between license fees and taxes so far 
as payment is concerned. Each, when 
due, must be paid to the proper offi-
cer. 

It is our view, therefore, that the 
obligation to pay is that of the own
ers of the automobiles in question 
and not that of Cascade C:ounty. 

Opinion No. 139. 

Poor Tax-Exemptions-Relief-F. E. 
R. A. Workers - County 

Commissioners. 

HELD: Federal Emergency Relief 
Administration workers, if they own 
property, are subject to poor tax 
since there is no provision of statute 
exempting them from payment. 

Mr. Wm. R. Taylor 
County Attorney 
Anaconda, Montana 

July 16, 1935. 

You have inquired whether persons 
who are dependent upon the Federal 
Emergency Relief Administration, are. 
exempt from the paymenl of the POOL" 

tax; whether Chapter 168, Laws of 
1935 abolishes the poor tax; under 
what section of the law a poor tax is 
now imposed and whether a poor tax 
illegally collected can be refunded. 

The collection of a poor tax is au
thorized by the provisions of Sec
tion 4465, as amended by Chapter 
100, Laws of 1931, subdivision 5. 
Chapter 168, Laws of 1935, does not 
repeal the poor tax. Rather it pro
vides for the collection thereof. 

No facts are stated relative to the 
refunding of poor taxes illegally col
lected. Each cas~, of course, must be 
considered on its own facts. In gen
eral, however, it is our \'iew that taxes 
illegally collected can be refunded un
der the provisions r;f S"ction 2222. 
See our opinion to Oscar C. Hauge, 
dated May 15, 1935 (No. 102, Volume 
16.) 

I am unable to find any provision in 
the statutes which exempts Federal 
Emergency Relief Administration 
workers, as such, from payment of 
poor taxes, If they own property, 
they are subject to such poor tax, 
which may be levied against them by 
the county commossioners. 

Opinion No. 140. 

Motor Vehicles-TraiIers-Licenses
"Pounds." 

HELD: The word "pounds" as 
used in the law requiring trailers and 
semi-trailers to be licensed, means 
the weight, not the capacity of the 
trailer or semi-trailer. 

July, 17, 1935. 
Mr. S. C. Small 
Deputy Registrar of Motor Vehicles 
Deer Lodge, Montana 

You have requested my opinion on 
the following: 

"1. Would a trailer or semi-trail
er which was 1000 pounds or under 
require a trailer license? 

"2. Does the word 'pounds' mean 
the weight of the trailer or the car
rying capacity?" 

Section 1760, as amended by Section 
1 of Chapter 103, Laws of 1933, pro
vides: 
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