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of 1925, forbids a sale for less than 
the State has invested in the loan, 
including all costs and interest to date 
of the sale. This provision was omit
ted in the Laws of 1927, and has not 
since that time been a requirement for 
reappraisement for sale. 

Section 3 of Article XI of the Con
stitution of Montana provides: "Such 
public school fund shall forever re
main inviolate, guaranteed by the 
state against loss or diversion, to be 
invested so far as possible in public 
securities within the state, * * * 
under the restrictions to be provided 
by law." 

If all receipts from said lands are 
credited upon the amount loaned with 
no deductions for interest and a re
appraisement is not less than the bal
ance of the pt:incipal remaining un
paid on said loan, certainly the public 
school fund would show no loss or 
diversion by such transaction, and a 
reappraisement within such limits 
would certainly be authorized. 

Opinion No. 127. 

County Commissioners--County Hos
pital-Hospital-Lease of 

Hospital-Patients. 

HELD: 1. The county, through 
the Board of County Commissioners, 
may -not engage in the business of 
conducting a hospital for revenue, 
and is without power to admit to the 
county hospital for treatment per
sons who are able to pay their way. 

2. Under its power to lease the 
county hospital, the Board of County 
Commissioners may go no further 
than to lease so much of the hospital 
as may not in the ordinary course of 
events be required for public service. 

Mr. Walter T. Murphy 
County Attorney 
Superior, Montana 

June 27, 1935. 

You have requested our opinion up
on the following questions: 

"May a county construct, main
tain, and operate a hospital to which 
the wealthy as well as the indigent 
poor may gain admittance, charging 
the well-to-do for their care? 

"May the county construct a hos-

pita! building, then lease it for a 
term of five years to an individual 
for general hospital purposes?" 

Every county is a body politic and 
corporate, and as such has the pow
ers specified in the code, or in spe
cial statutes, and such powers as are 
necessarily implied from those ex
pressed. (Sec. 4441, R. C. M. 1921; 
Franzke v. Fergus County, 76 Mont. 
150; Judith Basin County v. Living
ston, 89 Mont. 438.) Its powers can 
only be exercised by the Board of 
County Commissioners or by agents, 
and officers acting under their au
thority, or authority of law. (Id., sec. 
4442; State ex reI. Furnish v. Mul
lendore, 53 Mont. 109.)· 

Subdivision 5 of Section 4465, Re
vised Codes 1921, as amended by 
Chapter 100, Laws of 1931, declares 
that the Board of County Commis
sioners has power "to provide for the 
care and maintenance of the indigent 
sick, or the otherwise dependent poor 
of the county; erect and maintain 
hospitals therefor, or otherwise pro
vide for the same, and to levy the ne
cessary tax therefor"; and subdivi
sion 9 thereof provides that the board 
has power "to cause to be erected and 
furnished a courthouse, jail, hospital, 
and such other public buildings as 
may be necessary." 

It will be noted that the statute au
thorizes the board to erect and main
tain hospitals for the benefit only of 
the indigent sick and the otherwise 
dependent poor of the county. The 
maxim "expressio unius est exclusio 
aIterius" applies (Sullivan v. Big 
Horn County, 66 Mont. 45), and the 
county, through the board, may not 
engage in the business of conducting 
a hospital for revenue. It is without 
power to admit to the county hospital 
for treatment persons who are able 
to pay their way. (Yegen v. Board 
of County Commissioners, 34 Mont. 
79; Tollefson v. City of Ottawa, 81 
N. E. 823, 11 L. R. A. (N. S.) 990.) 

Subdivision 30 of Section 4465, Re
vised Codes 1921, as amended by 
Chapter 100, Laws of 1931, authorizes 
the Board of County Commissioners 
"to lease county buildings, equip
ment, furniture and fixtures for 
hospital purposes, with full power of 
lessor, upon such terms and conditions 

cu1046
Text Box



128 OPINIONS OF THE ATTORNEY GENERAL 

as it shall decide upon. The rentals 
received under such lease shall be paid 
into the general fund of the county. 
No lease shall be made for a longer pe
riod than five years, nor shall the board 
enter into a contract of lease without 
and until first having advertised in a 
newspaper published in the county at 
least once a week for five weeks that 
said buildings and equipment are for 
lease for hospital purposes." The sec
tion is very broad, but it must be giv
en a reasonable construction. The leg
islature having conferred on the board 
the power to build a hospital for the 
care of the indigent sick, it can hardly 
be claimed with any force that at the 
same time it intended to make it pos
sible for the .board to deprive the 
county of all use thereof when con
structed and equipped. It must never 
be forgotten that "the poor are al
ways with us." Under the circum
stances, we believe the board may go 
no further than to lease so much of 
the hospital as may not in the ordi
nary course of events be required for 
public service. Subdivision 28 of Sec
tion 4465, by analogy, lends support 
to this view. (State ex reI. Hurley v. 
District Court, 27 Mont. 40; State ex 
reI. Riddell v. District Court, 33 Mont. 
529; Boone v. Clark, 214 S. W. 607; 
Jackson v. Ball, 100 South 327; 
Henry v. Grainger County, 290 S. W. 
2; State v. Mills, 20 Ohio N. P. (n.s.) 
427; 15 C. J. 537.) 

Opinion No. 128. 

Banks and Banking-Public Moneys 
-Deposits-Ratable Deposits-Serv

ice Charges-Federal Loans. 

HELD: 1. Funds received from the 
Federal Government for the sale of 
county, city, school dsitrict or irri
gation district bonds or government 
grants for the purpose of construct
ing a court house, city hall, school 
buildings, irrigation or water systems, 
are public moneys and must be de
posited ratably among all qualified 
banks under Chapter 23, Laws of the 
Extraordinary Session, 1933-34. 

2. Counties, cities, school districts 
and irrigation districts are not per
mitted to pay depository banks a serv
ice charge for handling such accounts. 

Hon. Frank H. Johnson 
State Examiner 
The Capitol 

June 20, 1935. 

You have submitted the following: 

"I. Will you please render your 
opinion as to whether or not the fol
lowing moneys deposited in the de
pository banks by county or city 
treasurers must be deposited rata
bly and if a uniform rate of interest 
must be paid on such deposits as 
provided by Chapter 23 of the Ex
traordinary Session Laws of 1933-
34: 

"Funds received from the Federal 
Government from the sale of county, 
city, school district or irrigation dis
trict bonds or government grants 
for the purpose of constructing a 
court house, city hall, school build
ings, irrigation or water systems. 

"These funds are placed in a spe
cial account in a bank, approved by 
the Federal Public Works Board, by 
the county or city treasurers and are 
paid out only by warrants issued by 
the Board of County Commissioners, 
City Council, School Trustees or Ir
rigation District Commissioners. 

"2. Also would the county, City, 
school district or irrigation district 
be permitted to pay the bank a serv
ice charge for handling such ac
count; if so, how would they pay 
same." 

Section 4767, as amended by Chap
ter 23, Laws of 1933-34, Extraordi
nary Session, makes it the duty of all 
county, city and town treasurers to 
deposit all public moneys in their pos
session and under their control, in 
solvent banks in the county, city or 
town of which such treasurer is an 
officer, such deposits to be distributed 
ratably among all of such banks qual
ifying therefor and said deposits shall 
bear uniform interest at the rate of 
not more than 2% per annum, payable. 
quarter annUally. It also provides for
the giving of security for such por
tion of the deposits as is not guaran
teed or insured according to law. The 
question is whether the funds you 
mention are "public moneys" within 
the meaning of this section. 

Section 11320 defines public moneys 
as follows: "The phrase 'public mon
eys,' as used in this code, includes all 
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