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sion or necessary implication. (State
ex reI. Jones v. Erickson, 75' Mont.
429; 59 C. J. 111.)
"No money," declares the Constitution of Montana, "shall be paid out of
the treasury except upon appropriations made by law, and on warrant
drawn by the proper officer in pursuance thereof, except interest on the
public debt." (Sec. 34, Art. V.) And
again, "no money shall be drawn from
the treasury but in pursuance of specific appropriations made by law."
(Sec. 10, Art. XII.)
These provisions are clear and unambiguous and mean just what they
say. Therefore, money appropriated
by the legislature for one purpose may
not be expended for another and different purpose, even though there be
some relation between them. (Henderson v. Hovey, 27 Pac. 177; Boyd v.
Dunbar, 75 Pac. 695; Brye v. Dale,
250 N. W. 99; Kansas City Bridge Co.
v. State, 250 N. W. 343.)
Under our system of government,
all power to appropriate money for
public purposes rests in the legislature. The executive branch is denied
such power. This, of course, is elementary. (State ex reI. Bonner v.
Dixon, 59 Mont. 58; LeFebvre v. Callaghan, 263 Pac. 589; 59 C. J. 238.)
Where a fund is created by statute
for a particular purpose, it must be
administered in accordance with the
statute, and may be applied only to
the purpose for which it was intended.
It c~nnot be diverted to any other
purpose or transferred to any other
fund. The power of diversion or
transfer is confined solely to the legislature. (59 C. J. 232; Daugherty v.
Riley, 34 Pac. (2d) 1005.)
As the State Water Conservation
Board is clearly without power to
make the loan in question, even
though assured of repayment within
a reasonable time, we advise that the
loan be not made.

gage lands," acquired by the state
through its farm loan mortgages, to
be reappraised even though such reappraisals place a lower value on any
tract of such lands than the amount
of the State's investment thereon plus
the accrued and unpaid interest.
2. If all receipts from such lands
are credited upon the amount loaned
with no deductions for interest and a
reappraisement is not less than the
balance of the principal remaining unpaid on the loan, the public school
fund would show no loss and the reappraisal would not violate Section
3 of Article XI of the Constitution.
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There being no constitutional inhibition to prevent such reappraisals,
the plain language contained in this
statement authorizes a reappraisal.
The next question is: May such reappraisal be for an amount less than
the State's investment in said land
plus the accrued and unpaid interest?
A prior statute, Chapter 168, Laws
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42, Laws of 1933, authorizes the State
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June 27, 1935.
Hon. 1. M. Brandjord
Commissioner of State Lands
The Capitol
You inquire as to the authority of
the State Board of Land Commissioners to reappraise "mortgage
lands" acquired by the State through
its farm loan mortgages in cases
where such reappraisals place a lower value on any tract of such lands
than the amount of the State's investment thereon plus the accrued
and unpaid interest.
In Chapter 60, of the Laws of 1927,
Section 2 thereof, the term "mortgaged land" or "mortgaged lands" is
defined as land or lands to which the
State has become the owner through
a mortgage thereon either by foreclosure or otherwise.
Section 17 of the same chapter in
relation to appraisals was amended
by Chapter 42 of the Laws of 1933,
which authorizes reappraisals and
contains the following statement:
"* * * and provided, further, that the
board may cause mortgaged land to
be reappraised without reappraising
other state lands in the county or
counties in which they are located.

* * * ."
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of 1925, forbids a sale for less than
the State has invested in the loan,
including all costs and interest to date
of the sale. This provision was omitted in the Laws of 1927, and has not
since that time been a requirement for
reappraisement for sale.
Section 3 of Article XI of the Constitution of Montana provides: "Such
public school fund shall forever remain inviolate, guaranteed by the
state against loss or diversion, to be
invested so far as possible in public
securities within the state, * * *
under the restrictions to be provided
by law."
If all receipts from said lands are
credited upon the amount loaned with
no deductions for interest and a reappraisement is not less than the balance of the pt:incipal remaining unpaid on said loan, certainly the public
school fund would show no loss or
diversion by such transaction, and a
reappraisement within such limits
would certainly be authorized.
Opinion No. 127.
County Commissioners--County Hospital-Hospital-Lease of
Hospital-Patients.
HELD: 1. The county, through
the Board of County Commissioners,
may -not engage in the business of
conducting a hospital for revenue,
and is without power to admit to the
county hospital for treatment persons who are able to pay their way.
2. Under its power to lease the
county hospital, the Board of County
Commissioners may go no further
than to lease so much of the hospital
as may not in the ordinary course of
events be required for public service.
June 27, 1935.
Mr. Walter T. Murphy
County Attorney
Superior, Montana
You have requested our opinion upon the following questions:
"May a county construct, maintain, and operate a hospital to which
the wealthy as well as the indigent
poor may gain admittance, charging
the well-to-do for their care?
"May the county construct a hos-
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pita! building, then lease it for a
term of five years to an individual
for general hospital purposes?"
Every county is a body politic and
corporate, and as such has the powers specified in the code, or in special statutes, and such powers as are
necessarily implied from those expressed. (Sec. 4441, R. C. M. 1921;
Franzke v. Fergus County, 76 Mont.
150; Judith Basin County v. Livingston, 89 Mont. 438.) Its powers can
only be exercised by the Board of
County Commissioners or by agents,
and officers acting under their authority, or authority of law. (Id., sec.
4442; State ex reI. Furnish v. Mullendore, 53 Mont. 109.)·
Subdivision 5 of Section 4465, Revised Codes 1921, as amended by
Chapter 100, Laws of 1931, declares
that the Board of County Commissioners has power "to provide for the
care and maintenance of the indigent
sick, or the otherwise dependent poor
of the county; erect and maintain
hospitals therefor, or otherwise provide for the same, and to levy the necessary tax therefor"; and subdivision 9 thereof provides that the board
has power "to cause to be erected and
furnished a courthouse, jail, hospital,
and such other public buildings as
may be necessary."
It will be noted that the statute authorizes the board to erect and maintain hospitals for the benefit only of
the indigent sick and the otherwise
dependent poor of the county. The
maxim "expressio unius est exclusio
aIterius" applies (Sullivan v. Big
Horn County, 66 Mont. 45), and the
county, through the board, may not
engage in the business of conducting
a hospital for revenue. It is without
power to admit to the county hospital
for treatment persons who are able
to pay their way. (Yegen v. Board
of County Commissioners, 34 Mont.
79; Tollefson v. City of Ottawa, 81
N. E. 823, 11 L. R. A. (N. S.) 990.)

Subdivision 30 of Section 4465, Revised Codes 1921, as amended by
Chapter 100, Laws of 1931, authorizes
the Board of County Commissioners
"to lease county buildings, equipment, furniture and fixtures for
hospital purposes, with full power of
lessor, upon such terms and conditions

