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the warrants named. At most, it becomes a question of policy. Whether
it is good policy to use a fund which
was created for certain purposes,
that is, of meeting emergencies and
also for replacement, for investment
in warrants which might delay its use
for the purpose for which it is established, may be doubtful but it is not
for this office to determine questions
of policy.
In view of this opinion we need not
consider the question of liability of
city officers.
Opinion No. 128.
Pensions-Volunteer Firemen-Benefits-Funeral Expenses-Suicides,
Pension In Case of.
HELD: 1. Before a volunteer fireman may collect a service pension he
must be retired, over fifty years of
age, and must have done active duty
for twenty years or more.
2. Where a fireman did not contract a sickness "in line of duty" he
may not collect benefits therefor.
3. Funeral expenses of a member
may be paid by the Fire Department
Relief Association in all cases since
there is no limitation in the statute.
4. The payment of pensions to
widows or orphans is not limited to
cases where death resulted from injuries or sickness obtained or contracted in line of duty.
June 19, 1935.
Hon. Frank H. Johnson
State Examiner
The Capitol
You have submitted the following
questions:
"1. Can a volunteer fireman collect a service pension, and under
what conditions?"
Section 5132, R. C. M. 1921, as
amended by Section 14, Chapter 58,
Laws of 1927, provides: "In case of
volunteer or call men such pension
shall not exceed the sum of Seventyfive Dollars per month." This is a
part of the section dealing with service pensions. The conditions upon
which a service pension may be received are stated in this section. To

"receive such pension it is necessary
that a volunteer fireman be retired;
that he be over the age of fifty years
and that he shall have done active
duty for twenty yearS" or more.
"2. Can a fireman, who contracts
sickness not on duty, off shift, or on
vacation, collect benefits?"
This question is general and does
not state the facts from which we can
determine whether the fireman in
question contracted the sickness in
line of duty. Each case, of course,
must be considered on its own facts.
Subdivision 4 of Section 6 of Chapter
58, Laws of 1927, amending Section
5123, R. C. M. 1921, expressly allows
benefits "to a member who has contracted sickness in line of duty."
Since your question assumes that the
fireman did not contract the sickness
in line of duty, my answer to your
question must be in the negative.
In Hutchens v. Covert (Ind.) 78
N. E. 1061, is found a discussion on
the phrase "line of duty." Among
other things, it was said in that case:
"In fine, the phrase, 'line of duty',
is an apt one to denote that an act
of duty must have relation of causation, mediate or immediate, to the
wound, the casualty, the injury, or
the disease producing disability or
death. * * * This means that he must
have contracted the disease as a result of his service, or as a result or
by reason of the fact that he was in
the service. The service must have
been the cause of the disease, not
merely coincident in time * * *."
For other cases discussing the
phrase, see Rhodes v. U. S., 79 Fed.
740,743,25 C. C. A. 186; Burian v. Los
Angeles Cafe Co., 173 Cal. 625, 161
Pac. 4, 5; Allen v. Burlington, etc., R.
Co., 57 Iowa 623, 627, 11 N. W. 614;
Malone v. State L. Ins. Co., 202 Mo.
A. 499, 213 S. W. 877, 880; Elliott v.
Omaha, 108 Nebr. 478, 191 N. W.
653, 654.
"3. Can funeral expenses for natural death or causes other than in
the line of duty be allowed a qualified member, both volunteer and regularly paid firemen?"
Subdivision 5 of Section 6, Chapter
58, Laws of 1927, amending Section
5123, R. C. M. 1921, provides for pay-
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ment of "funeral expenses of a member" without any qualifying phrase as
to cause of death or whether death
resulted from causes in line of duty,
as is found in subdivisions 2, 3 and 4
of this section. In the absence of
such limitation, it is my opinion that
the funeral expenses of a member may
be paid by the Fire Department Relief Association in all cases.
"4. Can pensions be paid to a
widow or orphans of a deceased
member if the said member met
death by destroying his own life?"
Here again, we find under subdivision 6 of said Section 6, the provision,
"pensions to the widow, orphan or orphans of a deceased member" without
any qualifying phrase such as "whose
death resulted from injury or sickness obtained or contracted in line of
duty." In the absence of such phrase,
which is found in subdivisions 2, 3
and 4, we must conclude that the legislature did not intend to limit the
payment to pensions to the widow or
orphans to cases where death resulted
from injuries or sickness obtained or
contracted in line of duty.
Opinion No. 124.
\Varrants-State Warrants-Forged
Endorsements-Possession, Payer
Entitled to-State Auditor.
HELD: Where the payee's name
has been forged in the endorsement
of a state warrant but the warrant is
not lost but is held by the person who
cashed such warrant, the payee is not
entitled to a duplicate warrant from
the State Auditor. The payee is, however, entitled to possession of the warrant and may enforce his right in an
action in claim and delivery.

June 22, 1935.
Mr. W. O. Whipps
Secretary, State Highway Commission
The Capitol
According to your request of June
3, for an opinion on the questions of
law involved, the state auditor issued
a warrant for $165.00 in favor of A.
W. Jones, a bridge inspector employed
by the state highway commission, for
services rendered by him from Jan-
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uary 16 to February 15, 1935. The
warrant, with others of like kind,
was forwarded from the Helena office of the commission to Scott P.
Hart, its division engineer at Wolf
Point, who in turn mailed it to Jones
at Glasgow. In some unaccountable
way and without the knowledge and
consent of the payee, a third person
possessed himself of the warrant, endorsed it by forging the name of A.
W. Jones thereon, and obtained the
face value thereof from the Hall Drug
Company, a concern doing business in
Glasgow. The Hall Drug Company
does not feel disposed to surrender
the warrant to Jones and besides it
has been directed by the county attorney of Valley County to retain it
for use as evidence against the forger
when he is apprehended and brought
to trial. The state auditor has refused to issue a duplicate warrant to
Jones until the original warrant is
first returned to him for cancellation.
Under the circumstances, Jones would
be almost justified in feeling that so
far as his rights are concerned he
must be somewhere between the devil
and the deep blue sea.
Section 159, Revised Codes 1921,
provides: "The state auditor is hereby
empowered and authorized to issue a
duplicate warrant whenever any warrant drawn by him upon the treasurer of the state of Montana shall have
been lost or destroyed. This duplicate warrant must be in the same
form as the original, except that it
must have plainly printed across its
face the word 'duplicate', and no such
warrant shall be issued or delivered
by the state auditor, except the person entitled to receive the same shall
deposit with the state auditor a bond
in double the amount for which the
duplicate warrant is issued, conditioned to save the State of Montana,
and its officers, harmless on account
of the issuance of said duplicate warrant."
As the warrant is in existence and
is known to be in the possession of
the Hall Drug Company it cannot be
said that, as a matter of law, it is lost
or has been destroyed. (Cobb v. Tirrell,
5 N. E. 828; Read v. Marine Bank, 32
N. E. 1083; Sullivan v. Kanuth, 146
N. Y. S. 583, aff. 115 N. E. 460; First
Nat. Bank v. Brown, 230 Pac. 1038,
39 A. L. R. 1242; 38 C. J. 248.) There-

