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quent, Pondera County sold the prop­
erty and became the purchaser. An 
assignment was made to John Doe, 
who afterwards took a tax deed with­
out knowledge of the prior delinquent 
taxes. Your statement of the facts is 
not clear but I assume that a sale was 
made by Teton County on account of 
the 1918 delinquency. You ask 
whether the 1918 and 1919 taxes are 
a lien on the land. 

As we have observed above, the 
subsequent sale, if made prior to the 
expiration of the period of redemp­
tion, or if made afterwards without 
the order of the county commission­
ers, is invalid. See Sections 2231 and 
2232, R. C. M. 1921, and Volume 13, 
Opinions of Attorney General, p. 151. 
Since the sale is invalid the tax deed 
based thereon is also invalid. Tax 
sales are exclusively statutory pro­
ceedings and the statute granting the 
power of sale must be strictly fol­
lowed. If one step or one condition 
precedent fail it is as fatal as if all 
failed, and the validity of the proceed­
ing cannot be aided by the courts. 
Lyon v. Alley, 130 U. S. 177, 32 L. Ed. 
899; Eastman v. Gurrey, 15 Utah 
410, 49 Pac. 310; Preston v. Hirsch, 
5 Cal. App. 485, 90 Pac. 965. 

For reasons stated above, we be­
lieve that the money paid to the 
county treasurer can be refunded un­
der the provisions of Section 2222, 
R. C. M. 1921. 

If no sale had been made by Teton 
County on account of the 1918 delin­
quent taxes, the prohibition as to fur­
ther sale in Section 2231 would not 
apply and a sale for subsequent delin­
quent taxes could then be validly 
made. A tax deed based thereon 
would give grantee an absolute title 
free and clear of all encumbrances, in­
cluding prior tax for which no sale 
had been made. (Section 2215, R. C. 
M. 1921; Volume 13, Opinions of At­
torney General, p. 153. 

Opinion No. 119. 

Water Conservation Board-Bids­
Advertising for Bids. 

HELD: It is not necessary for the 
Water Conservation Board to adver­
tise for bids for the construction of 
Water Conservation Projects where 

same require an expenditure of over 
$500.00. 

Mr. J. S. James 
State Engineer 
The Capitol 

June 17, 1935. 

You inquire as to whether or not it 
is necessary to advertise for bids for 
the construction of Water Conserva­
tion Projects where same require an 
expenditure of over $500.00. In par­
ticular, attention is called to certain 
small projects where the work may 
be done in part or in whole by parties 
interested in the construction of the 
work. 

Chapter 96, Laws of 1935, provides 
among the powers given to the State 
Water Conservation Board: "To con­
struct any projects or public works 
by contract, or otherwise, as pre­
scribed by Act of Congress, or by any 
rule or regulation thereunder." 

The rule is well settled and has 
been recognized in this State that it 
is not necessary to advertise for con­
tracts unless same is required by law. 
Miller Insurance Agency v. Porter, 93 
Mont. 567. In this case are cited cer­
tain statutes requiring advertisement 
by the Board of Examiners. In an 
opinion by the Attorney General to 
the Hon. John J. Holmes, dated Sep­
tember 16, 1933, attention was di­
rected to the following statutes: 
Chapter 149, Laws of 1927, requiring 
advertisements for building in excess 
of $500.00, and Chapter 66, Laws of 
1923, requiring advertisements for 
bids by the Purchasing Agent. 

We have been unable to find any 
specific statute requiring the adver­
tising for bids in the case you men­
tion and, therefore, conclude that 
same is not necessary in all cases, 
and that in the event in the exercise 
of your discretion you determine that 
it is not advisable to advertise for 
bids you may secure the construction 
of the works mentioned without that 
formality. 

Opinion No. 120. 

Banks and Banking-National Banks 
-Capital Stock, Taxation of­

Taxation. 

HELD: Where a National Bank is 
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insolvent the County cannot collect a 
tax assessment against the bank's 
capital stock. 

lVir. Thomas E. Gilbert 
County Attorney 
Dillon, Montana 

June 18, 1935. 

You have submitted the following 
facts: 

"On the first Monday in March, 
1934, the First National Bank of 
Lima, Montana, was transacting 
business as usual, and apparently 
was solvent. The County Assessor 
made an assessment of $728.52 for 
the year 1934. The assessment was 
not divided but at the request of the 
bank it was stated by the County 
Treasurer that the sum of $353.42 
was upon the real estate and the 
banking house itself, and the sum of 
$475.14 was the tax on the bank's 
capital stock. 

"Months after the tax was levied 
one J. F. Angell was placed in charge 
of the bank as liquidator, said bank 
since the assessment having become 
insolvent. 

"The liquidator, Mr. Angell, upon 
advice from the Federal Deposit 
Insurance Corporation of Washing­
ton, D. C., through its counsel, Mr. 
Francis C. Brown, has declined to 
pay the tax in full and insists that 
under the law as given him by Mr. 
Francis C. Brown the only amount 
which said First National Bank of 
Lima, Montana, will pay is the sum 
assessed against the real property 
belonging to the bank. 

"Will you kindly give me your 
opinion as to the legality of this tax 
and whether or not we should ac­
cept the part of the tax which is 
levied against the real estate only, 
or whether we should insist upon the 
full payment of $728.52?" 

Banks of the United States, having 
been considered instrumentalities of 
the Federal Government, are not tax­
able by the states, except only by vir­
tue of such consent as the Federal 
Government may give. McCullough 
v. Maryland, 4 Wheat. 316, 4 L. Ed. 
579; Owensboro National Bank v. City 
of Owensboro, 173 U. S. 664, 19 Sup. 
Ct. 537, 43 L. Ed. 850; Citizens and 

Southern National Bank v. City of 
Atlanta, 46 Fed. (2d) 88. 

An illegal tax will be restrained by 
an action in equity. Brown v. French, 
80 Fed. 166. 

The permission to fax National 
banks and their shareholders is found 
in 12 U. S. Code, as amended by the 
Act of March 25, 1926. It permits 
taxation of no property except real 
estate, but permits taxation of the 
shares to the owners which, however, 
is not considered taxation of the 
bank's property. Citizens and South­
ern National Bank v. City of Atlanta, 
supra; Brown v. French, supra. 

The shareholders may be reached 
through the banks as their agents 
which may be properly done. Home 
Savings Bank v. Des Moines, 205 U. 
S. 503; Citizens and Southern Na­
tional Bank v. City of Atlanta, supra. 

In a similar situation considered by 
the Federal Court in City of Boston 
v. Beal, 51 Fed. 306, it was held that 
no suit for the tax on shares could 
be maintained against the receiver of 
an insolvent National Bank where the 
property represented by the shares 
had disappeared; for there being noth­
ing from which the receiver can be 
reimbursed the tax will fall upon the 
assets of the bank, which belong to 
its creditors, and thereby violate the 
rule that a state cannot tax the cap­
ital stock of a National bank against 
the bank. This decision was affirmed 
by the Circuit Court of Appeals in 55 
Fed. 26. 

In Stapylton v. Haggard, 91 Fed. 
93, this holding was again affirmed. 
The court in the latter case said: "As 
we construe the cases, from First Nat. 
Bank v. Com., 9 Wall. 353, to First 
Nat. Bank v. Chehalis Co., 166 U. S. 
440, 17 Sup. Ct. 629, the bank is made 
to pay the taxes assessed by the state 
against its shareholders, when the 
state statutes lay such duty upon the 
bank, upon the theory that the shares 
are valuable, and that the bank has 
assets in its hands belonging to the 
shareholders from which it can re­
coup. Where a bank is insolvent, and 
has passed into the hands of a re­
ceiver, the shares are generally worse 
than worthless; and the receiver has 
no assets belonging to the sharehold­
ers which can be applied to the pay­
ment of taxes assessed on shares. In 
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such case, we are of opinion that the 
tax assessed against the shares of the 
bank cannot be collected from the re­
ceiver, or from assets in his hands. 
The case of City of Boston v. Beal, 
51 Fed. 306, is directly in point; * * *" 

It is my opinion, therefore, that the 
tax on the capital stock cannot be 
collected, and that the offer to pay the 
tax on the real estate should be ac­
cepted. 

Opinion No. 121. 

Taxation-Delinquent Taxes-Penalty 
and Interest, Refund of--Cer­

tificate, Cancellation of. 

HELD: Where taxes on three 
pieces of property, assessed together, 
have become delinquent and the tax­
payer has paid the taxes, together 
with penalty and interest on one par­
cel since Chapter 88, Laws of 1935, 
became effective, the penalty and in­
terest so paid should be refunded be­
cause since the county holds the tax 
sale certificate, and since the taxes 
may be segregated, there is no reason 
why the county may not cancel the 
old tax certificate and issue a new 
one to such parcel of land. 

Mr. Charles F. Walton 
County Treasurer 
Harlowton, Montana 

June 18, 1935. 

You have submitted the following: 
A taxpayer had three pieces of prop­
erty assessed together and the taxes 
of all three became delinquent. In 
1933 he redeemed one piece, but ow­
ing to the fact that all three were 
written up on one tax certificate no 
redemption certificate was issued. In 
March, 1935, subsequent to the pas­
sage of Chapter 88, Laws of 1935, he 
sold another tract and paid the back 
taxes and current taxes in full. You 
have asked whether he is entitled to 
refund of interest and penalty. 

Since this taxpayer was permitted 
to pay the delinquent taxes, we as­
sume that it was possible to segregate 
the taxes on the three separate par­
cels of land. By paying the taxes on 
the two parcels he has therefore in 
f~ct redeemed two of the three sep-

arate parcels. Certainly it would be 
unconscionable on the part of the 
County, or an individual, should an 
assignment of the taxes on the other 
parcel be made, to attempt to obtain 
a tax deed on all three parcels on the 
theory that no redemption of either 
has been made. 

Since the County holds the tax sale 
certificate, I see no reason why it may 
not be cancelled and a new one is­
sued. I see no reason why the inter­
est and penalty should not be refund­
ed, and in my opinion it should be 
done. Such effect should be given to 
Chapter 88, Laws of 1935, as will 
give it the broadest relief possible, if 
by any reasonable construction it may 
be done. 

Opinion No. 122. 

Cities and Towns-Fonds-Sinking 
Fonds, Investment of-Water 

Depreciation Supply Fund. 

HELD: Since a Water Deprecia­
tion Supply Fund of a city is not cre­
ated by statute and there is no stat­
utory limitations upon its investment, 
there are no legal obstacles to its 
investment in Boulevard and Garbage 
Fund warrants, but it is a matter of 
policy whether such investment should 
be made. 

Hon. Frank H. Johnson 
State Examiner 
The Capitol 

June 18, 1935. 

You have asked my opmlOn as to 
whether a city which has established 
a "Water Depreciation Supply Fund" 
may invest a part of it in Boulevard 
and Garbage Fund Warrants. 

It has been held that a city may 
not invest sinking funds in any man­
ner except as authorized by statute. 
(Volume 6, Opinions of the Attorney 
General, p. 234; Volume 11, p. 327; 
Volume 14, p. 333; Volume 14, p. 
237.) Sinking funds, however, are 
created under authority of statute 
which has also, by express statute, 
limited their investment. Since a 
water depreciation supply fund is not 
created by statute and there is no 
statutory limitations upon its invest­
ment, we do not believe there are any 
legal obstacles to its investment in 
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