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and municipal employees and for em­
ployees in mines and smelters. The 
same ambiguity exists in those stat­
utes as in the statute you mention. 
The validity of the statute was ques­
tioned and upheld by the Supreme 
Court of the State of Montana in the 
case of State v. Livingston Concrete 
Building and Manufacturing Com­
pany, 34 Mont. 570. At page 576 of 
that opinion the Supreme Court makes 
the following statement: 

"The hfstory of labor legisla­
tion makes clear the evil to suppress 
which such statutes are enacted. It 
is the continuous employment of 
workingmen for such length of time 
as to imperil their lives or health 
that is sought to be avoided, and, in 
the interest of the general welfare 
of its citizens, the state undertakes 
to correct the evil as far as it may; 
or it may have been the purpose of 
the state to stamp with its approval 
the view now entertained by many, 
that, all things considered,_ the gen­
eral welfare of workingmen, upon 
whom rests a portion of the burdens 
of government, will be best sub­
served if labor performed for eight 
hours continuously be taken as the 
measure of a full day's work; that 
the restriction of a day's work to 
that number of hours will so far 
promote the morality and improve 
the physical and intellectual condi­
tion of workingmen as to enable 
them better to discharge the duties 
of citizenship." 

Following this clear exposition of 
the purpose of legislation, the court 
concluded that the employment of 
men in excess of eight hours per day 
constituted a violation of the statute 
by the employer and that a conviction 
under such statute was proper. This 
decision was approved in the cases of 
State v. Hughes, 38 Mont. 468; and 
Melville et al. v. Butte-Balaklava 
Copper Co., 47 Mont. 1. 

The decisions in these cases would 
be determinative of the question 
raised and, therefore, the statute 
may be enforced and is sufficient to 
sustain a conviction for the violation 
thereof. 

Opinion No. 12. 

Schools-Residence--Census. 

HELD: A pupil who has resided 
all of her life with her grandmother 
and gone to school at such place of 
residence is, for school purposes, a 
resident of the district where she re­
sides with her grandmother and 
should be legally included in the 
school census of that district. 

Decembcr 26, 1934. 
Mr. Sherman W. Smith 
County Attorney 
Helena, Montana 

We acknowledge receipt of yours 
of December 24, requesting an opin­
ion from this office on the following 
matter: 

"I have been asked for an opinion 
on the following question: 

"A young girl, approximately 11 
years of age, has been living all of 
her life with her grandmother in 
Wolf Creek and has attended school­
in Wolf Creek continuously and has 
attended no other school. Her father 
is a school trustee in another dis­
trict and he lives in said other dis­
trict. He has been receiving $15.00 
per month from his school district 
to pay for her attendance in the 
school at Wolf Creek and for a pe­
riod of nine months each year even 
though the school term in the dis­
trict in which the father is a trus­
tee is only for a period of seven 
months. 

"It is my opinion that this is a 
flagrant abuse of discretion on the 
part of the school board and that 
the child's residence is with her 
grandmother at Wolf Creek and 
that the school board of which her 
father is trustee is not obliged to 
furnish any fund whatsoever for 
schooling. 

"Will you kindly advise me your 
opinion on this matter and oblige?" 

Upon the facts stated by you and 
the general rule laid down in Board 
of Trustees, etc., v. Annie Rogers 
Powell, 140 S. W. 67, (Ky.) 36 L. R. 
A. (n.s.) 341, and the numerous cases 
cited in 36 L. R. A. (n.s.) it obvious· 
ly appears that the child ls, for 
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school purposes, a resident of the dis­
trict where she resides with her 
grandmother and should be legally 
included in the school census of that 
district. That being true the allow­
ance granted the father by another 
school district, where he resides, for 
the child's schooling is without au­
thority of law. See: 56 C. J., sec. 
986, pages 809-810. 

That the power of school boards to 
expend school funds to provide 
schooling for children is confined to 
school children resident in the parti­
cular district is too elementary to re­
quire discussion or citation of author­
ities. 

Your position in the matter is 
hereby confirmed. 

Opinion No. 13. 

Feeble-Minded-Operations­
Public Institutions. 

HELD: There is no authority in 
law for the State School for Feeble­
Minded to cause an operation to be 
performed, without consent, upon an 
inmate for tubercular breast, but the 
proper course would be to have a 
guardian appointed or to have the 
patient transferred to the tubercu­
losis sanitarium. 

December 26, 1934. 
Dr. Thos. L. Hawkins 
Surgeon, Montana State Training 

School for Backward Children 
Helena, Montana 

We acknowledge receipt of your!:! 
of November 24, accompanied by a 
certified copy of Order of Commit­
ment of the District Court of Pon­
dera county, committing William and 
Mary Sampson, husband and wife, 
and their five minor children to the 
school at Boulder of which you are 
surgeon. 

You advise that Mary Sampson is 
afflicted 'with tubercular breast; that 
you have advised that an operation is 
necessary; that William Sampson ob­
jects to such operation, and you re­
quest advice in the premises, as fol­
lows: 

"1. Is the institution justified in 
forcing this woman to submit to the 
operation? 

"2. Has the objection of her hus­
band to having the operation per­
formed any legal status? 

"3. Who is responsible for the 
care of these inmates? 

"4. Will the Tuberculosis Sani­
tarium admit a patient of sub-nor­
mal mentality, who has been regu­
larly admitted to the State School 
at Boulder? 

"5. Who is the guardian and re­
sponsible person for an inmate of 
the training school?" 

On question No.1, the provlslOn,;; 
of the statutes on the subject are 
not specific. While this is true, your 
institution would be derelict in its 
duty to permit one or more inmates, 
having an infectious or contagioul; 
disease, to endanger the lives or 
health of all other inmates. 

Section 1464, R. C. M. 1921, pro­
vides in part that "the said feeble­
minded department shall be under 
the general control and supervision 
of the said board of trustees and su­
perintendent." 

The "said board" here referred to 
is the local executive board referred 
to in sections 1459 and 1477. 

The control and supervision here 
referred to, we think, is the general 
executive control and supervision of 
the school. We do not think it refers 
to the question of operating on an in· 
mate at discretion. In case of emer­
gency, however, we think the board 
and the superintendent would be jus­
tified in authorizing an operation. 
The emergency, however, we think 
should be imminent. 

In view of the uncertainty of the 
statutory authority of the school au· 
thorities to compel the patient to 
submit to an operation, we think 
your best course would be to have a 
guardian appointed under the provi­
sions of sections 10412-10416, R. C. 
M.1921. 

On question No.2, the legal ques­
tions involved are as unsettled as in 
No. 1. Commitment to the school 
for feeble-minded, of course, raises 
the question of mental capacity, but 
not to the same degree as a commit­
ment for insanity or idiocy. The pro­
visions of the statute are not clear 
enough to justify our advising you to 
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