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trend of decisions is to the effect that
a public officer holds over until his
successor qualifies even in the absence
of a statute.
3. Can the Commissioners discharge the entire Fair Board of the
. County or in any way terminate the
Fair Board?
Section 4545, Revised Codes, as
amended by Chapter 3D, Laws of 1927,
provides for the appointment by the
County Commissioners of a County
Fair Commission, the term to be for
two years. There is no provision for
their removal. In State ex reI. Nagle
v. Sullivan et ai., 98 Mont. 425, our
Supreme Court said, page 438: "The
power to appoint carries with it, as
an incident, in the absence of constitutional or statutory restraint, the
power to remove (Touart v. State,
173 Ala. 453, 56 So. 211; Cameron v.
Parker, 2 Oklo 277, 38 Pac. 14; Sponogle V. Curnow, 136 Cal. 580, 69 Pac.
255; Sanders V. Belue, 67 S. C. 171,
38 S. E. 762), but provision for appointment for 1!- fixed term constitutes such restraint, and, in the absence of any provision for summary
removal, one appointed for a fixed
term can be removed only for cause.
(23 Am. & Eng. Ency. of Law 437,
and cases cited from many jurisdictions.) ..
Since the Fair Commission members are appointed for a fixed term
and there is no statute providing for
their removal, they can only be removed for cause.
As to liability for the deficit, your
question is general and not all of the
facts are SUbmitted. I call your attention, however, to the Budget Act
found in Chapter 148, Laws of 1929,
and particularly to paragraph 3 of
Section 5 thereof. In general it is my
opinion that the County is not liable
for expenditures in excess of the
budget or appropriation.
Opinion No. 116.
Taxation-Delinquent TaxesRedemption of Property.
HELD: All tax deed proceedings on
application made on or after March
5, 1935, and prior to December 1, 1935,
are void and the owner of the real
property should be permitted to re-

deem his real property upon payment
of the original tax without penalty and
interest under Chapter 88, Laws of
1935.
June 14, 1935 .
Mr. Lee Butler Farr
County Attorney
Sidney, Montana
You have requested my opmlOn as
to whether tax deed proceedings,
taken subsequent to the enactment of
Chapter 88, Laws of 1935, are valid,
where the record owner decides to
redeem the property by paying the
original tax with the interest and
penalty.
.
The right to redeem real estate by
payment of the original tax and without interest and penalty prior to December 1, 1935, is one given to all
real estate owners by statute. This
right cannot be taken away from anyone by the action of the county officials in taking a tax deed to his
property. Section 6 of the Act stays
the operation of all Acts and parts of
Acts in conflict therewith until the
first day of December, 1935.
It is my opinion, therefore, that all
tax deed proceedings on application
made on or after March 5, 1935, and
prior to December 1, 1935, are void
and that the owner of the real property in question should be permitted
to redeem his real property upon payment of the original tax without penalty and interest.
Opinion No. 117.
Banks and Banking-Investments
-National Housing Act.
HELD: Corporations, banks and
other financial institutions named,
have power, under section 1, Chapter
8, Laws of 1935, to invest in bonds and
notes secured by mortgage, where
such bonds and notes are insured.
June 14, 1935.
Mr. Barclay Craighead
State Director
Federal Housing Administration
Helena, Montana
You have submitted the question
whether the provisions of Section 1,
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in Chapter 8. Laws of 1935. to the
effect that certain institutions therein
named. to-wit: corporations. banks.
trust companies. insurance companies.
investment companies and other financial institutions may
"Make such loans secured by real
estate as are insured. or under a
commitment to insure. pursuant to
Title II of the 'National Housing
Act· ...
is broad enough to permit such institutions to invest in one or more bonds
or notes secured by mortgage so insured.
Since the security is of the same
character whether the institutions in
question take a note secured by mortgage. or one or more bonds or notes
secured by mortgage and both are insured. I am inclined to the opinion
that the question should be answered
in the affirmative.
Opinion No. 118.
Taxation-Tax Sales-Delinquent
Taxes--County Treasurer-Refunds-Void Tax Sales.
HELD: 1. Where property has once
been sold for delinquent taxes. and
has been purchased by the county.
such property may not again be sold
for delinquent taxes until the period
for redemption has expired. and such
an attempted sale is void. and a tax
deed based thereon would be invalid.
2. Since the issuance of a tax sale
certificate is not jurisdictional to the
validity of the sale or of the tax deed.
and since the statute fixes no time
within which such certificate must be
made and delivered. the certificate
may be made and delivered at any
time subsequent to the sale.
3. Money paid to the county on an
attempted, void tax sale of land for
delinquent taxes may be refunded
under section 2222. R. C. M. 1921.
June 15. 1935.
Mr. H. H. Hullinger

County Attorney
Conrad. Montana
You have submitted the following:
1. In 1927, a tax sale was had of
certain real property on account of
delinquent taxes. at which. there being
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no other bidders. the county became
the purchaser. The county treasurer.
however. failed to issue a tax sale
certificate. In 1928. the taxes again
being delinquent. the land was again
sold and a tax sale certificate issued
to the county. Thereafter. other taxes
became delinquent and another party
has offered to pay the taxes and take
an assignment. Inquiring of the county
treasurer as to the amount of taxes
due. he paid over the amount demanded and asked the county treasurer to prepare the assignment. In
furnishing the statement the county
treasurer did not include the 1927
taxes. but before making the assignment, has now asked that the 1927
taxes be paid also. While the money
has been paid to the treasurer. it has
not yet been spread upon the county
treasurer's books. You have asked
.whether the assignment may be made
without payment of the 1927 taxes.
Section 2231 R. C. M. 1921 provides:
"In case property assessed for taxes
is purchased by the county. pursuant
to provisions of Section 2191 of this
code. it must be assessed the next year
for taxes in the same manner as if it
had not been so purchased. But it
must not be exposed for sale, and the
sale thereof. under such assessment.
must be adjourned until the time of
redemption under the previous sale
shall have expired."
It will be seen that the above section expressly forbids the sale of property for delinquent taxes in case such
property has once been sold for taxes
and has been purchased by the county.
until the period of redemption from
the sale has expired. The 1928 sale.
being forbidden by' statute. is therefore void and no valid certificate of
sale was obtained thereby. See Volume
13. Opinions of the Attorney General.
page 151. and cases cited therein. The
county can only make assignment of
the taxes when the amount for which
the property was sold in 1927. together with the subsequent taxes. are
paid (Section 2207. R. C. M. 1921).
The 1927 sale is not invalid because
no tax sale certificate was issued. The
issuance of such certificate is not
jurisdictional to the validity of the
sale or the tax deed. should one be
obtained thereon. Since the statute
fixes no time within which the cer-

