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December 18, 1934. 
Mr. J. P. Freeman 
Deputy County Attorney 
Great Falls, Montana 

You ask what authority the county 
commissioners have in relation to the 
salary and wages of a deputy county 
surveyor and teams and men em
ployed by the county surveyor. 

Chapter 179, Laws of 1931, pro
vides: "The County Surveyor of all 
counties having a total registered vote 
of fifteen thousand (15,000) or over, 
at the last general election shall * * * 
employ deputies, men and teams, and 
discharge at his pleasure such depu
ties, men and teams, and determine 
how, when and where such deputies, 
men and teams shall work; * * *" 

Under this statute considerable dis
cretion is given to the county sur
veyor in the employment of deputies, 
men and teams. The statute does not 
so expressly state but in the first in
stance I believe the statute contem
plates that the county surveyor may 
fix a reasonable compensation for 
same. This power would seem to be 
implied. However, the law is fully 
settled that the governing body of a 
county is its county commissioners. 

"Except as otherwise provided by 
law, a board of county commissioners 
or county supervisors ordinarily ex
ercises the corporate powers of the 
county. It is in an enlarged sense 
the representative and guardian of 
the county, having the management 
and control of its property and finan
cial interests, and having original and 
exclusive jurisdiction over all mat
ters pertaining to county affairs." 
(15 C. J. 456). 

The powers of county commission
ers are fixed by Chapter 100, Laws 
of 1931, amending Section 4465, R. C. 
M. 1921. Among such powers it is 
provided: 

"18. To fix the compensation of 
all county officers not otherwise in 
this code or by general or special 
law fixed, and provide for the pay
ment of the same; * * " 

"22. To represent the county, and 
have the care of the county prop
erty, and the management of the 
business and concerns of the county 
in all cases where no other provision 
is made by law; * * *" 

Subsections 1 and 12 of the same 
section, and Sections 4605 and 4610, 
R. C. M. 1921, also refer to the super
visory power of county commissioners. 

In the case of In re Hyde, 73 Mont. 
363, the principle was recognized that 
while the county attorney was au
thorized under the law to employ a 
stenographer in case he found it nec
essary to do so in the performance 
of his official duties, yet the county 
commissioners had a supervisory au
thority to investigate the necessity of 
such employment and the reasonable
ness of the charges therefor. See also, 
Manley v. Harer, 73 Mont. 253. 

It therefore follows that the coun
ty commissioners have a supervisory 
power in this connection, and if it 
clearly appears that expenses incurred 
by a county surveyor are unreason
able or excessive, such claims may be 
reduced or disallowed by the county 
commissioners. The power of the 
county commissioners, however, may 
not be arbitrarily exercised and any 
claimant whose claim is improperly 
or unreasonably disallowed or reduced 
may have an appeal to the courts for 
redress as in other cases. 

Opinion No. 11. 

Labor-Eight-Hour Day Law. 

HELD: Chapter 8, Laws of the 
Extraordinary Session, 1933-34, may 
be enforced and is sufficient to sus
tain a conviction for the violation 
thereof. 

December 22, 1934. 
Mr. C. F. Holt 
County Attorney 
Great Falls, Montana 

In yours of December 19, you state 
that the question has been raised as 
to Chapter 8 of the Laws of the Extra
ordinary Session, 1933-34, prescribing 
the hours of labor for persons em
ployed in retail stores; that same is 
ambiguous in its language. This ob
jection is certainly true; there is some 
ambiguity in connection with the law. 
However, I believe there is no ques
tion as to the validity of the law and 
that same is clearly enforceable. 

Sections 3079 and 3080, R. C. M. 
1921, fix the hours of labor for state 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 11 

and municipal employees and for em
ployees in mines and smelters. The 
same ambiguity exists in those stat
utes as in the statute you mention. 
The validity of the statute was ques
tioned and upheld by the Supreme 
Court of the State of Montana in the 
case of State v. Livingston Concrete 
Building and Manufacturing Com
pany, 34 Mont. 570. At page 576 of 
that opinion the Supreme Court makes 
the following statement: 

"The hfstory of labor legisla
tion makes clear the evil to suppress 
which such statutes are enacted. It 
is the continuous employment of 
workingmen for such length of time 
as to imperil their lives or health 
that is sought to be avoided, and, in 
the interest of the general welfare 
of its citizens, the state undertakes 
to correct the evil as far as it may; 
or it may have been the purpose of 
the state to stamp with its approval 
the view now entertained by many, 
that, all things considered,_ the gen
eral welfare of workingmen, upon 
whom rests a portion of the burdens 
of government, will be best sub
served if labor performed for eight 
hours continuously be taken as the 
measure of a full day's work; that 
the restriction of a day's work to 
that number of hours will so far 
promote the morality and improve 
the physical and intellectual condi
tion of workingmen as to enable 
them better to discharge the duties 
of citizenship." 

Following this clear exposition of 
the purpose of legislation, the court 
concluded that the employment of 
men in excess of eight hours per day 
constituted a violation of the statute 
by the employer and that a conviction 
under such statute was proper. This 
decision was approved in the cases of 
State v. Hughes, 38 Mont. 468; and 
Melville et al. v. Butte-Balaklava 
Copper Co., 47 Mont. 1. 

The decisions in these cases would 
be determinative of the question 
raised and, therefore, the statute 
may be enforced and is sufficient to 
sustain a conviction for the violation 
thereof. 

Opinion No. 12. 

Schools-Residence--Census. 

HELD: A pupil who has resided 
all of her life with her grandmother 
and gone to school at such place of 
residence is, for school purposes, a 
resident of the district where she re
sides with her grandmother and 
should be legally included in the 
school census of that district. 

Decembcr 26, 1934. 
Mr. Sherman W. Smith 
County Attorney 
Helena, Montana 

We acknowledge receipt of yours 
of December 24, requesting an opin
ion from this office on the following 
matter: 

"I have been asked for an opinion 
on the following question: 

"A young girl, approximately 11 
years of age, has been living all of 
her life with her grandmother in 
Wolf Creek and has attended school
in Wolf Creek continuously and has 
attended no other school. Her father 
is a school trustee in another dis
trict and he lives in said other dis
trict. He has been receiving $15.00 
per month from his school district 
to pay for her attendance in the 
school at Wolf Creek and for a pe
riod of nine months each year even 
though the school term in the dis
trict in which the father is a trus
tee is only for a period of seven 
months. 

"It is my opinion that this is a 
flagrant abuse of discretion on the 
part of the school board and that 
the child's residence is with her 
grandmother at Wolf Creek and 
that the school board of which her 
father is trustee is not obliged to 
furnish any fund whatsoever for 
schooling. 

"Will you kindly advise me your 
opinion on this matter and oblige?" 

Upon the facts stated by you and 
the general rule laid down in Board 
of Trustees, etc., v. Annie Rogers 
Powell, 140 S. W. 67, (Ky.) 36 L. R. 
A. (n.s.) 341, and the numerous cases 
cited in 36 L. R. A. (n.s.) it obvious· 
ly appears that the child ls, for 
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