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Mont. 20, 165 Pac. 1107; McLaughlin
v. Bardsen, 50 Mont. 177, 145 Pac.
954; Story v. Dixson, 64 Mont. 206,
208 Pac. 592).
Accordingly, the question sl.lbmitted
by you is answered in the negative.
Opinion No. 107.

Schools-Elections-Ballots
-Taxation.
HELD: Where the ballot in an election to authorize an additional school
levy does not comply with the provisions of Chapter 144, Laws of 1935,
by stating the amount of revenue to
be raised by the special levy, the
election is invalid.

May 22, 1935.
Mr. H. O. Vralsted
County Attorney
Stanford, Montana
Your letter to us of May 7 is in
part as follows:
"One of our school districts in Judith Basin County, Montana, not
knowing that Senate Bill No. 197 had
been passed changing the form of
the ballot provided for in Section
1222 R. C. M. 1921, used the form
enclosed herewith and the vote was
unanimous in favor of additional levy
of five mills."
"However, they are now asking
whether or not the election was legal? If not, is it necessary to have
another?"
The form of ballot used, and a copy
of which you enclosed in your letter,
stated:
"Shall the board of trustees of this
"district be authorized to make a levy
of 5 mills taxes in addition to the
regular ten mill levy authorized by
law for the purpose of maintaining
and operating the schools of district
5?"

"0

n

For Additional Levy of 5 mills.
Against Additional Levy of 5
mills.

While your letter does not directly
say so, we presume that this form of
ballot was used in an election held

after March 13, 1935, on which date
Chapter 144, Laws of Montana of
1935, became effective.
Chapter 144, supra, amends Section
1219, R. C. M. 1921, as amended by
Chapter 120, Laws of Montana of
1925, which provides for a levy in excess of the ten mills now allowed
under the law for school purposes by
requiring the board of trustees "to
determine and fix the amount necessary and required for such purposes."
It also amends Section 1221, R. C. M.
1921, which provides that the submission of the question of an additional
levy shall expressly state for what
purposes it is required by adding
thereto this provision: "In submitting
such question there shall be specified
the amount to be raised by such additional tax levy and the approximate
number of mills required to raise the
amount."
Section 3 of Chapter 144, supra,
amends Section 1222, R. C. M. 1921,
relating to the form and marking of
ballots, to read as follows: "The ballot
furnished electors at said election shall
have printed thereon the following:
'Shall a levy be made in addition to
the regular ten mill levy authorized
by law in such number of mills as may
be necessary to raise the sum of (state
the amount to be raised by additional
tax levy) for the purpose of (insert
the purpose for which the additional
tax levy is made)?'

o theForsum
an additional levy to raise
of (state the amount
to be raised by additional tax
levy), and being approximately
(give number) of mills.

o

Against an additional tax levy
to raise the sum of (state amount
to be raised by additional tax
levy), and being approximately
(give number) mills. * * *"

An election for the submission of a
proposition will be invalidated by failure to follow the prescribed form of
ballot in a matter of substance. (20
C. J. 129, 56 C. J. 601). Can it be
said that the ballot submitted by you
substantially complies with the form
prescribed by Section 3, supra? We
do not think so.
The principal purpose of Chapter
144, supra, is to limit the total amount
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which may be raised by the special
levy.
The form of the ballot, therefore,
is changed to be in harmony with the
amendments to Sections 1219 and 1221,
outlined above, and Section 3, supra,
declares in positive language that the
ballot must expressly tell the voter
the exact amount to be raised and
not merely tell him the millage rate
of the increased levy. This, we think
is ao change in the matter of sub~
stance which must be followed in all
elections held subsequent to the passage and approval of the A ct. People
v. Worley, 260 Ill. 536, 103 N. E. 579;
People v. Meyers, 256 Ill. 529, 100 N.E.
211; Harvey v. Cook County, 221 Ill.
76, 77 N. E. 424; In re Taylor, 150
N. Y. 242, 44 N. E. 790, (Aff. 3 App.
Div. 244, 38 N. Y. S. 348).
It is our opinion, therefore, that
since the ballots used in the election
referred to were not in proper legal
form said election was invalid and if
the board of school trustees desires
to increase the levy it will be necessary to submit the question to the
vote of the qualified electors of said
district as provided in Chapter 144,
supra.
Opinion No. 108.
Fish and Game Commission-Employees and Appointees, Discharge of-State Game
Warden.
HELD: 1. The fish and game comomission has, and the state game warden does not have, the power to remove appointees and employees, including those serving in the game
warden's office, and may exercise this
power only after notice and hearing.
2. An attempt by the state game
warden to discharge a bookkeeper is
ineffective and such bookkeeper is entitled to receive compensation where
he keeps himself ready, able and willing to perform his duties.
May 22, 1935.
The Board of Examiners
The Capitol
It appears that on April 3, 1933,
Charles Marrs, then State Fish and
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Game Warden, employed Ed Weber as
a bookkeeper in his office, and that
on May 13, 1933, he informed the
State Fish and Game Commission at
a meeting thereof, of what he had
done. The commission approved the
act and fixed Weber's salary at
$135.00 per month, with the understanding that if his services proved
satisfactory his salary would later be
raised to $150.00 per' month. Some
time thereafter Vleber's compensation
was by the commission increased to
$150.00 per month. On May 15, 1934,
John W. Carney, as successor to
Charles Marrs, assumed to remove
Weber from his position of bookkeeper.
The commission itself never took official cognizance of the matter. Weber
continued to report regularly for work
from May 15, 1934, to March 31, 1935,
but was prevented from rendering any
service to the State of Montana. During the months of September, October
and November, 1934, he was employed
by the firm of Rowland, Thomas &
Company as a junior accountant and
was paid at the rate of $35.00 per
week. In January he earned $30.00,
in February $120.00, and in March,
1935, $120.00 as a Federal Emergency
Relief Administration worker. Weber
has filed a claim with the board of
examiners against the State of Montana, covering the period from May
15, 1934, to March 31, 1935, for $855.00
being the amount which he claims is
due him after deducting the sums he
received from others than the State
of Montana for services rendered. The
legality of the claim is questioned.
The State Fish and Game Commission appoints the state fish and game
warden who holds his office at its·
pleasure. (Sec. 3655, R. C. M. 1921, and
Section 2. Chapter 59, Laws of 1927.)
The warden has "the right, subject to
the approval of the commission, to
employ such clerical and stenographic
assistance as may be necessary for
him to properly maintain his office
and perform his official duties in his
office, and the person or persons performing the same shall be paid
monthly out of the fish and game
funds of the state upon proper voucher." (Sec. 3671, R. C. M. 1921; Industrial Commission v. Price, 292 Pac.
1099). There can be little, if any doubt
that a bookkeeper serves in a clerical
capacity. (Chambers v. Bridge Manu-

