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budget for the purpose of making up 
any deficiency between cost of build
ing and proceeds of bonds. 

"3. Is there any provision whereby 
a school board may levy and collect 
a building fund for the erection of 
new buildings or for extensions and 
remodeling of existing buildings? 

"4. Is it permissible to use ele
mentary school funds for the purpose 
of making up the deficiency as noted 
in question one for the construction 
of an auditorium to be used jointly 
by high school and elementary school 
students?" 

1. We are not aware of any stat
ute of this state which provides that 
the payment of an architect's fees for 
building supervision must be made a 
charge against the building account. 
We believe that such fees are a proper 
charge against the general fund of the 
district and may be paid out of the 
district funds, if provision has been 
made for their payment in the annual 
budget. (Wyckoff v. Force, 214 Pac. 
489; see also Volume 10, Repol't and 
Official Opinions of Attorney General, 
p. 135.) 

2. Your second question has been 
answered in the negative by opinion 
No. 534, Vol. 15, page 369. 

3. The answer to your third ques
tion is "yes", provided the amount 
levied is within the millage levy per
mitted by Section 1203 R. C. M. 1921, 
as amended, and does not exceed the 
constitutional limitation of indebted
ness imposed by Section 6 of Article 
XIII of the Constitution of the State 
of Montana. Among the provisions 
which may be appli~able, are Section 
1208, R. C. M. 1921; Section 1219, R. 
C. M. 1921, as amended by Chapter 
120, Laws of Montana, 1925; Chapter 
146, Laws of Montana, 1931; Chapter 
178, Laws of Montana, 1933, as 
amended by Chapters 151 and 193, 
Laws of Montana, 1935. 

4. The transfer contemplated in the 
fourth question submitted by you, is 
prohibited by Section 15, Chapter 178, 
Laws of 1933 (Sec. 1263.15, R. C. M. 
1935) . 

Opinion No. 106. 

Licenses-Ticket Agents-Bus Agents 
-Air Transport Agents. 

HELD: Ticket agents for bus lines 

and air transport companies selling 
transportation within the State of 
Montana are not required to have 
ticket agents' licenses. 

Hon. Sam W. Mitcheil 
Secretary of State 
The Capitol 

May 18, 1935. 

This will acknowledge receipt of 
your letter of April 19, which is as 
follows: 

"It will be appreciated if you will 
advise this office whether, under the 
provisions of Section 6565, ticket 
agents' licenses are required of and 
should be issued to bus lines and air 
transport companies selling trans
portation within the State of Mon
tana." 

Section 6565 R. C. M. 1921 makes it 
the duty of the owners of any rail
road or steamboat for the transporta
tion of passengers, to provide their 
ticket agents with certificates show
ing their authority to sell tickets. The 
agents are then required to exhibit 
such certificate to the Secretary of 
State and obtain from him a license, 
paying a fee of $1.00 therefor. Section 
6568 R. C. M. 1921 makes it the duty 
of agents to publicly display their cer
tificates and licenses, and Sections 
6566 and 6567 R. C. M. 1921 make it 
unlawful and prescribe punishment 
for selling tickets without having ob
tained the aforesaid certificate and 
license. 

It will be noted that no reference of 
any sort is made in any of the above 
sections to bus lines and air transport 
companies, but that they are all spe
cifically limited to railroads or steam
boats used for transporting passen
gers. In order then to construe these 
sections to apply to the companies 
concerning which you inquire, it would 
be necessary to interpolate the words 
"bus lines and air. transport com
panies" in all of the above sections. 
To so construe these statutes would 
be tantamount to legislation, making 
acts criminal that have not been pro
hibited by the legislature. This the 
courts will not do. (Shubat v. Glacier 
County, 93 Mont. 160, 18 Pac. (2) 
614; State v. Lutey Brothers, 55 Mont. 
545, 179 Pac. 457; State v. Tuffs, 54 
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Mont. 20, 165 Pac. 1107; McLaughlin 
v. Bardsen, 50 Mont. 177, 145 Pac. 
954; Story v. Dixson, 64 Mont. 206, 
208 Pac. 592). 

Accordingly, the question sl.lbmitted 
by you is answered in the negative. 

Opinion No. 107. 

Schools-Elections-Ballots 
-Taxation. 

HELD: Where the ballot in an elec
tion to authorize an additional school 
levy does not comply with the provi
sions of Chapter 144, Laws of 1935, 
by stating the amount of revenue to 
be raised by the special levy, the 
election is invalid. 

Mr. H. O. Vralsted 
County Attorney 
Stanford, Montana 

May 22, 1935. 

Your letter to us of May 7 is in 
part as follows: 

"One of our school districts in Ju
dith Basin County, Montana, not 
knowing that Senate Bill No. 197 had 
been passed changing the form of 
the ballot provided for in Section 
1222 R. C. M. 1921, used the form 
enclosed herewith and the vote was 
unanimous in favor of additional levy 
of five mills." 

"However, they are now asking 
whether or not the election was le
gal? If not, is it necessary to have 
another?" 

The form of ballot used, and a copy 
of which you enclosed in your letter, 
stated: 

"Shall the board of trustees of this 
"district be authorized to make a levy 
of 5 mills taxes in addition to the 
regular ten mill levy authorized by 
law for the purpose of maintaining 
and operating the schools of district 
5?" 

"0 For Additional Levy of 5 mills. 

n Against Additional Levy of 5 
mills. 

While your letter does not directly 
say so, we presume that this form of 
ballot was used in an election held 

after March 13, 1935, on which date 
Chapter 144, Laws of Montana of 
1935, became effective. 

Chapter 144, supra, amends Section 
1219, R. C. M. 1921, as amended by 
Chapter 120, Laws of Montana of 
1925, which provides for a levy in ex
cess of the ten mills now allowed 
under the law for school purposes by 
requiring the board of trustees "to 
determine and fix the amount neces
sary and required for such purposes." 
It also amends Section 1221, R. C. M. 
1921, which provides that the submis
sion of the question of an additional 
levy shall expressly state for what 
purposes it is required by adding 
thereto this provision: "In submitting 
such question there shall be specified 
the amount to be raised by such ad
ditional tax levy and the approximate 
number of mills required to raise the 
amount." 

Section 3 of Chapter 144, supra, 
amends Section 1222, R. C. M. 1921, 
relating to the form and marking of 
ballots, to read as follows: "The ballot 
furnished electors at said election shall 
have printed thereon the following: 
'Shall a levy be made in addition to 
the regular ten mill levy authorized 
by law in such number of mills as may 
be necessary to raise the sum of (state 
the amount to be raised by additional 
tax levy) for the purpose of (insert 
the purpose for which the additional 
tax levy is made)?' 

o For an additional levy to raise 
the sum of (state the amount 
to be raised by additional tax 
levy), and being approximately 
(give number) of mills. 

o Against an additional tax levy 
to raise the sum of (state amount 
to be raised by additional tax 
levy), and being approximately 
(give number) mills. * * *" 

An election for the submission of a 
proposition will be invalidated by fail
ure to follow the prescribed form of 
ballot in a matter of substance. (20 
C. J. 129, 56 C. J. 601). Can it be 
said that the ballot submitted by you 
substantially complies with the form 
prescribed by Section 3, supra? We 
do not think so. 

The principal purpose of Chapter 
144, supra, is to limit the total amount 
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