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alty or interest, if paid prior to December 1, 1935?"
Section 1, Chapter 88, Laws of 1935,
reads as follows: "That from and
after the passage and approval of
this Act, any person having an interest in real estate heretofore sold for
taxes to any county, or which has
been struck off to such county when
the property was offered for sale and
no assignment of the certificate of
such sale has been made by the County Commissioners of the county making such sale, shall be permitted to redeem the same by paying the original
tax due thereon, and without the payment of any penalty or int.erest thereon. * * * "
The statute permits redemption of
real estate "heretofore sold for taxes
to any county" etc. If, therefore,
there has been no sale of real estate
to any county on account of the delinquency of 1934 taxes, there can be no
redemption; there is no sale to redeem
from. If, however, there has been a
sale to the county on account of taxes
prior to 1934 and no assignment made
of the certificate of sale then redemption may be made by paying the 1934
taxes without interest. or penalty.
While this appears to lead to certain
inequalities, our Supreme Court has
not regarded them of a character as
would make the law invalid or unconstitutional (Sparling v. Hitsman, 44
Pac. (2d) 747). Apparently the test
must be the language of the statute
above quoted.
"2. Does this act also apply to
personal property taxes whether or
not secured by real estate?"
Since the statute mentions real estate only it has no application to personal property where there has been
no sale of real estate· on account of
such personal property tax. The statute is speCifically limited to real estate. In other words, personal property taxes are unaffected by the act
unless they are a lien on real estate
and the latter has been sold to the
county and in that event, of course,
redemption of the real estate may be
made by payment of the tax on personal property less interest and penalty charged against it.
"3. Does this act apply to hail insurance assessments?"
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The Hail Insurance Act, Section
350-361, R. C. M. 1921, as amended
by Chapter 40, Laws of 1923, authorizes the levy and collection of a "tax"
for the purpose of paying hail losses.
Since Chapter 88 makes no distinction between the kinds of taxes and
is broad enough to cover all taxes, it
is my opinion that the act applies to
such taxes. Furthermore, the reason
for its application to such taxes is
just as strong as its application to
other taxes.
"4. Would the fact that taxes
were delinquent prior to the November 1934 installment, or whether no
taxes were delinquent prior to the
November 1934 installment, have any
bearing upon the law as above interpreted by you?"
The answer to this question may be
found in my answer to question No.
1 herein.
"5. Under Senate Bill No. 55, can
a taxpayer pay the taxes delinquent
for anyone year that are delinquent,
or must he pay all taxes that are
delinquent up to the time of the passage of the act?"
Since payment of subsequent taxes
does not constitute a redemption of
real estate "heretofore sold for taxes"
etc., and since redemption of the real
estate is the object of the act, it is
my opinion that a taxpayer ·is required to pay all the delinquent taxes.
He cannot redeem from t.he tax sale
unless he also pays the subsequent
taxes as Section 2233, R. C. M. 1921,
expressly forbids it. See Tilden v.
Chouteau County, et aI., 85 Mont. 398,
279 Pac. 231; Morse v. Kroger, et aI.,
87 Mont. 54, 285 Pac. 185. The reason
for this is that after the first sale
without redemption there is no subsequent sale. See Sections 2231-2232,
R. C. M. 1921; Tilden v. Chouteau
County, supra.
Opinion No. 100.
Taxation-Delinquent TaxesRedemption-Tax Deeds.
HELD: Under Chapter 88, Laws of
1935, the county may not apply for
tax deed before December 1, 1935.
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May 13, 1935.
Mr. Henry Pingel
Chairman, Board of County
Commissioners
Shelby, Montana
You have requested by OpInIOn as
to whether Toole County may take
tax deeds in cases where the preliminary steps have been taken but no
application has been made. You state,
"many of these deferred applications
are now in such a hopeless condition
that it is evident on the face of it
that no redemption will be made."
Section 3 of Chapter 88, Laws of
1935, reads: "County and City Treasurers shall not make assignments of
tax sales until after the first day of
December, 1935. Providing further
that any case where application for a
tax deed has been made that this Act
shall not apply."
Since the act expressly provides
that it shall not apply where application for a tax deed has been made,
by implication, it necessarily applies
where no application has been made.
The purpose of the act is to permit
all persons to redeem lands from
such tax sales as are mentioned in the
act before December 1, 1935 and until the expiration of that date, it is
my opinion that the county_ may not
apply for tax deed. The law does not
provide for redemption after tax deed
has been obtained.
Opinion No. 101.
State Highway Commission-Highway Funds-Funds.
HELD: Chapter 18, Laws of 1927,
applies only to expenditure of funds
credited to the State Highway Fund
and does not control the expenditure
of moneys deposited in the State
Highway Trust Fund.
May 15, 1935.
State Highway Commission
The Capitol
We have your letter of May 14, requesting the opinion of this office:
"As to whether the prOVisions of
Chapter 18, Laws of Montana 1927,
apply only to State revenue accruing to the State Highway Fund, or

whether the statute also covers all
construction funds made available
for use by this department including
not only State Funds, but also Federal Aid, Federal Construction
Grants and other funds. That is to
say, in using the percentages set
forth in Section 3 of the Act under
discussion, should we apply those
percentages only to State Funds
available for construction or should
we also apply them to all other
funds made available to us for construction including Federal Funds?"
Said Chapter 18, according to its
title, is an Act "prescribing the manner and place in which the moneys of
the State Highway Fund shall be expended by the State Highway Commission for road construction purposes." (See also Section 13, Chapter 19, Laws of Montana 1927, as
amended by Chapter 17, Laws of Montana 1929.)
The State Highway Fund was created by the legislature in 1921, Section 1799, R. C. M. 1921, providing:.
"For the purpose of carrying out the
provisions of this act, there is hereby
created a state highway fund and a
state highway trust fund. The state
highway fund shall be credited with
all moneys received for the use and
purpose of the state highway commission from the receipt or transfer of
motor vehicle license fees, as provided by law, or from other sources except as herein provided. The state
highway trust fund shall be credited
with all moneys received from the
counties, and from the federal government or other agencies for expenditure by the commission in connection
with the actual construction of specific projects. All moneys in the hands
of any state officer on the first day of
April, 1921, shall be segregated by
such state officer and credited to the
respective fund to which it properly
belongs as above defined. Hereafter
all moneys collected for the state
highway fund or the state highway
trust fund as authorized by law shall
be credited to such fund or funds by
the state treasurer; provided, however, that nothing herein contained
shall prevent the state highway commission from recovering from the
state highway trust fund moneys deposited or paid into such trust fund

