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district does not clear them from 
payment of tuition if they are draw
ing transportation money and if they 
refuse to release the names of the 
children for the Bozeman census." 

Mr. "Villiams does not state wheth
er the questions submitted relate to 
elementary or high schools, but from 
the facts as recited and other circum
stances we assume that it is an ele
mentary school matter. 

Section 1013, Rev. Codes, 1921, as 
amended by Chapter 109, Laws of 
1929, provides as follows: "Before 
children may attend the elementary 
schools in any district other than the 
one in which they reside, they must 
first secure the written consent of the 
Board of Trustees of the district in 
which they are to attend the school 
and also the written consent of the 
County Superintendent of Schools of 
the County in which said children re
side, and the County Treasurer shall 
then transfer to the district receiving 
such pupils all moneys due by appor
tionment to them." 

Section 1015, Revised Codes, 1921, 
as amended by Section 1 of Chapter 
122, Laws of 1931, provides that "every 
school board, unless otherwise speci
ally provided by law, shall have power 
and it shall be its duty to allow pupils 
residing in other districts to attend 
school in the district of which they 
have charge, if in their judgment 
there is sufficient room, and to deter
mine the rate of tuition of such non· 
resident pupils." 

Section 1056, Revised Codes, 1921, 
declares that "every public school not 
otherwise provided for by law shall 
be open to the admission of all chil
dren between the age of six and 
twenty-one years residing in the 
school district, and the board of trus
tees shall have the power to admit 
children not residing in the district as 
hereinbefore provided * ,. *." 

These provisions of the law cover 
the case fully. If the children in ques
tion are actual residents of the Boze
man, Gallatin County, school district, 
and that is a matter for the county 
superintendent of schools to determine 
in the first instance (Section 966, Rev. 
Codes, 1921), then they are entitled 
to instruction free of charge in the 
public schools of that district. The 

fact, however, that other districts are 
paying for their transportation to 
these schools and that their parents 
refuse to allow them to be included 
in the census of children residing in 
the Bozeman school district, is especi
ally significant. On the other hand, 
if these children be actual resident" 
of school districts in Meagher County 
and Broadwater County, there cannot 
be any doubt about their status here. 
The board of trustees not only has 
the power to admit non-resident chil
dren to the public schools in the dis
trict of which it has charge, if in its 
judgment there is sufficient room, but 
it has the power and it is its duty to 
determine the rate of tuition of such 
non-resident children. If the county 
treasurer of the county in which they 
reside is in a position to transfer to 
the district which receives them an 
amount equal to the tuition fixed, well 
and good; if not, the parents or guar
dians must be prepared to pay such 
part thereof as is not met out of the 
public funds. (Peterson v. School 
Board, 73 Mont. 442.) 

The payment of taxes levied upon 
property within the school district be
longing to the non-resident pupil or 
his parent does not affect this situa
tion in the slightest. 

For school census purposes, under 
the provisions of .Section 1051, Re
vised Codes, 1921, as amended by Se(;
tion 1 of Chapter 118, Laws of 1927, 
the residence of the parents or guar
dians is the residence of the children, 
except in a case where the children 
have never actually resided in the 
district in which their parents or 
guardians reside. 

Opinion No. 10. 

County Surveyor-Deputy, Salary of 
-Employees, Wages of --Co un-

ty Commissioners. 

HELD: The County Commissioners 
have a supervisory power concerning 
the employment and wages or salary 
of deputy county surveyors and of men 
and teams by the county surveyor, 
and if it clearly appears that the ex
penses incurred by a county surveyor 
are unreasonable or excessive such 
claims may be reduced or disallowed 
by the county commissioners. 
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December 18, 1934. 
Mr. J. P. Freeman 
Deputy County Attorney 
Great Falls, Montana 

You ask what authority the county 
commissioners have in relation to the 
salary and wages of a deputy county 
surveyor and teams and men em
ployed by the county surveyor. 

Chapter 179, Laws of 1931, pro
vides: "The County Surveyor of all 
counties having a total registered vote 
of fifteen thousand (15,000) or over, 
at the last general election shall * * * 
employ deputies, men and teams, and 
discharge at his pleasure such depu
ties, men and teams, and determine 
how, when and where such deputies, 
men and teams shall work; * * *" 

Under this statute considerable dis
cretion is given to the county sur
veyor in the employment of deputies, 
men and teams. The statute does not 
so expressly state but in the first in
stance I believe the statute contem
plates that the county surveyor may 
fix a reasonable compensation for 
same. This power would seem to be 
implied. However, the law is fully 
settled that the governing body of a 
county is its county commissioners. 

"Except as otherwise provided by 
law, a board of county commissioners 
or county supervisors ordinarily ex
ercises the corporate powers of the 
county. It is in an enlarged sense 
the representative and guardian of 
the county, having the management 
and control of its property and finan
cial interests, and having original and 
exclusive jurisdiction over all mat
ters pertaining to county affairs." 
(15 C. J. 456). 

The powers of county commission
ers are fixed by Chapter 100, Laws 
of 1931, amending Section 4465, R. C. 
M. 1921. Among such powers it is 
provided: 

"18. To fix the compensation of 
all county officers not otherwise in 
this code or by general or special 
law fixed, and provide for the pay
ment of the same; * * " 

"22. To represent the county, and 
have the care of the county prop
erty, and the management of the 
business and concerns of the county 
in all cases where no other provision 
is made by law; * * *" 

Subsections 1 and 12 of the same 
section, and Sections 4605 and 4610, 
R. C. M. 1921, also refer to the super
visory power of county commissioners. 

In the case of In re Hyde, 73 Mont. 
363, the principle was recognized that 
while the county attorney was au
thorized under the law to employ a 
stenographer in case he found it nec
essary to do so in the performance 
of his official duties, yet the county 
commissioners had a supervisory au
thority to investigate the necessity of 
such employment and the reasonable
ness of the charges therefor. See also, 
Manley v. Harer, 73 Mont. 253. 

It therefore follows that the coun
ty commissioners have a supervisory 
power in this connection, and if it 
clearly appears that expenses incurred 
by a county surveyor are unreason
able or excessive, such claims may be 
reduced or disallowed by the county 
commissioners. The power of the 
county commissioners, however, may 
not be arbitrarily exercised and any 
claimant whose claim is improperly 
or unreasonably disallowed or reduced 
may have an appeal to the courts for 
redress as in other cases. 

Opinion No. 11. 

Labor-Eight-Hour Day Law. 

HELD: Chapter 8, Laws of the 
Extraordinary Session, 1933-34, may 
be enforced and is sufficient to sus
tain a conviction for the violation 
thereof. 

December 22, 1934. 
Mr. C. F. Holt 
County Attorney 
Great Falls, Montana 

In yours of December 19, you state 
that the question has been raised as 
to Chapter 8 of the Laws of the Extra
ordinary Session, 1933-34, prescribing 
the hours of labor for persons em
ployed in retail stores; that same is 
ambiguous in its language. This ob
jection is certainly true; there is some 
ambiguity in connection with the law. 
However, I believe there is no ques
tion as to the validity of the law and 
that same is clearly enforceable. 

Sections 3079 and 3080, R. C. M. 
1921, fix the hours of labor for state 
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