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opinion rendered to H. R. Eickemeyer.
found in Volume 11, Opinions of the
Attorney General, page 290. I am indined to agree with this opinion where
a number of authorities are cited and
quoted. Since that opinion was given
our Supreme Court has rendered its
decision in the case of State v. Board
of Trustees, supra. On the strength of
the decisions of our Supreme Court
abm'e referred to, as well as other authorities, I am of the opinion that it is
not necessary to submit this question
to a vote of the people.
This being .my opinion, it is not necessary to consider the further question as to whether it would make any
(lifference if the bids on the bridge
are let in several different units pro"hIed no unit exceeded the sum of $10,000. In my opinion, however, that
would not make any difference. Hoffman Y. Board of County Commissioners of Gallatin County, 18 ~lont. 224,
44 Pac. 973; Hefferlin v. Chambers, 16
:\lont. 34fl, 40 Pac. 787; Turner Y.
Patch, 64 :\Iont. 565; Jenkins v. Xewman, et aI., 3!) Mont. 77, 101 Pac. 625;
15 C. J. 578, Section 280.

Opinion No. 97
County Commissioners - Highway Right-of -Way.
HELD: The Board of County Commissioners is ,,;tllOut power to purchase a right of way for a common
highway unless so petitioned by ten or
a majority of the freeholders of a road
distl'ict who are taxable therein for
road purposes.
:\Iarch 3, 1!)33.
You inquired whether or not the
Roard of County Commissioners could
purchase a right of way for highway
purposes without such a petition as
Sections 16.35 and 1636, Revised Codes
1fl21, require heing presented to it.
Public highways in this state are
classed as common highways, main
highways and state highways.
All
highway~, which are not established or
improved in the manner provided for
state highways, shall be common or
public highways. Common or public
highways shall be such as are established or improved in the manner pro\'ided by Sections 1U35-1651, R. C. M.

1fl21.
(Section 1G13, Rel'ised Codes
1921.)
Assuming, as we may, that the right
of way in mind has to do with a common highway it is our view that a petition such as is demanded hy Sections
16.'15 and 1636, supra, is essential before the board can proceed. The board
of county commissioners of a county is
without power on its own initiative to
establish, alter or discontinue an~' comIlIon highway even when deemed necessary.
(State ex reI. :\lcl\1aster v.
District Court, 80 ~lont. 228; l!"'lynn Y.
BeaYerhead County, 54 :\Iont. 309.)
The authority granted to the board
of county commissioners as amended
Sections '1622 and 4465, Hevised Codes
of 1!)21. must be exercised in the manner and under the circumstances pointed out bv Sections 16::15-1651. supra.
and not ~therwise. (State v. District
Court, aboye.)

Opinion No. 98
Sthools-High Schools--Rul.es--Pupils.
HELD: The rule that a tardy high
school pupil must go to the assembly
I'oom for study and make up the work
of the recitation pedod after regular
school hours is not unreasonable, but
Rhould not be harshly enforced.
February 27, 1933.
You ha\'e requested my opinion on
the legality of the regulation of the
HOlllHiup High school Oil the following'
matter: ,·It is the practice in the
l{oundup High School to send to the
assembly room for study those pupils
who are tardy in the morning. at noon,
or at any other of the six class periods
during the day. .. * .. Pupils who
miss a recitation period are permitted
to make the work up a fter school."
The rights of pupils are well defined
by the following statutes, Section 79,
sub-chapter 3, of Chapter 148, Laws of
1n::!1, page 372 :
"Attendance at allY accredited high
school shall be fl'ee to all eligible high
school pupils residing in the county
wherein such accredited high school
is loca ted except for such fees as the
uoa ni of trustees are otherwise specially authorized uy law to exact."

OPIXIOXS OF TI-m ATTOnXBY GE)lE'HAL
Sub-chapter 4, Section 88:
"The boa rd of trustees of ever~'
eOllllty high school and of e,'ery school
district maintaining a district high
SC'hool shall ha,'e the power, and it
shall be its duty: .. * *
"8, To admit to the high school
without payment of tuition any pupil
residing within the county and eligible for admission to hiJ{h school under the rules and regulation of the
Rtate Board of Bdueation,"
The State Board of gducation has
made no specific rule applying to the
particular regulation you submit but
the following citations are pertinent:
"In ca rrying the law into effeet,
the board may lu'escribe rules for the
goyernment of the schools and enforee
them, but such rules must be reaSOllable, and calculated to promote the
objects of ,the law in conferrinJ{ the
right of an education upon all children
of legal age, .. * *
"The law confers upon all children
of proper age the right to be taught
the enumerated branches, and any
r11le which, hy its enforcement, tend"
to hinder or deprh'e the child of this
right cannot be sustained, All the
rules must he adapted to the prolIlotion and acc:omplishment of this great
paramount object of the law," Board
of Education y, Bolton, 85 II\, App,
H2,

In establishing rules and regulations
for local school goYernment, trustees
a nd other officials are J{ranted yery
liberal statutory discretion but ;;ul'h
discretion must be exercised within the
spirit and intent of the law, "'Vhere
anything is left to any person to he
done according to his discretion, the
law intends it lIlust be done with a
sound discretion and according to law,"
Words and Phrases, Volume 3, page
20l)'J,

The rule is not unreasonable but it
may be that in the particular case it
is being rather harshly enforced, So
long as exception can he made to the
rule, (and it appears that there :H'e
some exceptions to it according to the
Clerk's letter) it might be ad\'isable to
make another exception or to 1,lace it
within the discretion of the principal
to make an exception in a particular
case,
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Opinion No. 99
Schools - School 'I'.'ustees - Sale of
School P.'operly-County Commissioners--l\leetings--Waiver of Notice.
HgLD: In the ah;:enee of proecdure
fixed by statute for sale of school
property, trustees mny select the mode
reasonably well adnpted to the accomplishment of the end,
Postcd public notice required hy Section 4-Hi2, amended Laws H)2n, Chapter
35, is for benefit of public and cnnnot
he wu h'ed by commissioners,
March 3, 1H33,
You ha"e requested my opinion on
the following questions:
"1. Undcr the pro\'isions of our
statute in regard to the electors of a
school district u uthOl;zing the trustees ,to sell or dispose of a school
building, may the trustees mnke such
sa Ie in any manner they think most
adYantageous'!
"2, Can the board of county commissionel's, under the provisions gOYerning extra or spec-ial sessions of the
board, as proyided in Chnpter 35,
Laws of 1H2H, wah'e the notice reqnired by that statute under any circumstances '!
"3, If a legal meeting of the board
of county commissioners cannot be
held until public notice has been posted for two days as required by the
session \a ws referred to in question
2, how can It board legally act on matters that require immediate attention '!"
I find no proyision in the statutes
which prescribes the procedure to be
followed by school tl'Ustees in selling
or disposing of sehool huildings, In
the absence of such specifiC pro"ii>;on,
I am of the opinion that the trustees
should be left free to use their own
discretion in selecting the mode of proeedure and that their action would be
upheld if the mOllc of procedure Is
.'casonahly well adapted to the accomplishment of the end, It would seem
that the rule announeed by the Supreme Court in the case of Morse ,',
Granite County, 44 Mont. 78, .should be
applicable, The court, in speaking of
the powers of county commissioners,
:,;aid on page 89:

