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opinion rendered to H. R. Eickemeyer. 
found in Volume 11, Opinions of the 
Attorney General, page 290. I am in
dined to agree with this opinion where 
a number of authorities are cited and 
quoted. Since that opinion was given 
our Supreme Court has rendered its 
decision in the case of State v. Board 
of Trustees, supra. On the strength of 
the decisions of our Supreme Court 
abm'e referred to, as well as other au
thorities, I am of the opinion that it is 
not necessary to submit this question 
to a vote of the people. 

This being .my opinion, it is not nec
essary to consider the further ques
tion as to whether it would make any 
(lifference if the bids on the bridge 
are let in several different units pro
"hIed no unit exceeded the sum of $10,-
000. In my opinion, however, that 
would not make any difference. Hoff
man Y. Board of County Commission
ers of Gallatin County, 18 ~lont. 224, 
44 Pac. 973; Hefferlin v. Chambers, 16 
:\lont. 34fl, 40 Pac. 787; Turner Y. 
Patch, 64 :\Iont. 565; Jenkins v. Xew
man, et aI., 3!) Mont. 77, 101 Pac. 625; 
15 C. J. 578, Section 280. 

Opinion No. 97 

County Commissioners - Highway -
Right-of -Way. 

HELD: The Board of County Com
missioners is ,,;tllOut power to pur
chase a right of way for a common 
highway unless so petitioned by ten or 
a majority of the freeholders of a road 
distl'ict who are taxable therein for 
road purposes. 

:\Iarch 3, 1!)33. 
You inquired whether or not the 

Roard of County Commissioners could 
purchase a right of way for highway 
purposes without such a petition as 
Sections 16.35 and 1636, Revised Codes 
1fl21, require heing presented to it. 

Public highways in this state are 
classed as common highways, main 
highways and state highways. All 
highway~, which are not established or 
improved in the manner provided for 
state highways, shall be common or 
public highways. Common or public 
highways shall be such as are estab
lished or improved in the manner pro
\'ided by Sections 1U35-1651, R. C. M. 

1fl21. (Section 1G13, Rel'ised Codes 
1921.) 

Assuming, as we may, that the right 
of way in mind has to do with a com
mon highway it is our view that a pe
tition such as is demanded hy Sections 
16.'15 and 1636, supra, is essential be
fore the board can proceed. The board 
of county commissioners of a county is 
without power on its own initiative to 
establish, alter or discontinue an~' com
IlIon highway even when deemed nec
essary. (State ex reI. :\lcl\1aster v. 
District Court, 80 ~lont. 228; l!"'lynn Y. 

BeaYerhead County, 54 :\Iont. 309.) 
The authority granted to the board 

of county commissioners as amended 
Sections '1622 and 4465, Hevised Codes 
of 1!)21. must be exercised in the man
ner and under the circumstances point
ed out bv Sections 16::15-1651. supra. 
and not ~therwise. (State v. District 
Court, aboye.) 

Opinion No. 98 

Sthools-High Schools--Rul.es--Pupils. 

HELD: The rule that a tardy high 
school pupil must go to the assembly 
I'oom for study and make up the work 
of the recitation pedod after regular 
school hours is not unreasonable, but 
Rhould not be harshly enforced. 

February 27, 1933. 

You ha\'e requested my opinion on 
the legality of the regulation of the 
HOlllHiup High school Oil the following' 
matter: ,·It is the practice in the 
l{oundup High School to send to the 
assembly room for study those pupils 
who are tardy in the morning. at noon, 
or at any other of the six class periods 
during the day. .. * .. Pupils who 
miss a recitation period are permitted 
to make the work up a fter school." 

The rights of pupils are well defined 
by the following statutes, Section 79, 
sub-chapter 3, of Chapter 148, Laws of 
1n::!1, page 372 : 

"Attendance at allY accredited high 
school shall be fl'ee to all eligible high 
school pupils residing in the county 
wherein such accredited high school 
is loca ted except for such fees as the 
uoa ni of trustees are otherwise spe
cially authorized uy law to exact." 
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