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less otherwise prol'ided, the consolidated district takes all the property and
assumes all the obligations of the districts comprising the consolidated district, In the various decisions there
is an inclination to vary this rule if
the security of bondholders of any district comprised in the consolidated dist\ict is adYersely affected.

February 28, 1933.
Your request for advice regarding
the power of the leic,'isla ture now in "ession to amend appropriation bills passell
in InS1 has been received.
Speaking generally, the legislature
has autholity to expressly or impliedl~'
amend any law, including a measure
appropriating 1mblic money, in so far
as it is suseeptible of amendment at the
St. Louis & S. F. Ry. Co. v. County
time. 59 C. .J. 2:38-240. 259-261. 851I<Jxcise Board, 286 Pac. 345 (Okla.);
858; 12 C. J. 805-807.'
.
~'chool District No. 60 v. Crabtree, 2fl.!
In amending the appropIiation bills
Pac. 171 (Okla.); Wilson I'. School
mentioned above, or any of them, care
District, 207 N. W. 810 (Mich.) ; Boise
must be taken not to impair the obliga('ity National Bank v. Ind. School No.
tion of any contract now existing be40. 18!) Pac. 47 (Ida.); State ex re!.
tween the state antI an indil'idual or
Tuhey, 128 N. E. 689 (Ind.); 'Yalker
prinlte corporation, as an amendment
v. Bennett, 118 S. E. 779 (S. C.) ; Town
of that character would be innllid.
of Mt. Pleasant Y. Beckwith, 100 U. S.
Section 11 of Article iII of the Consti514; 25 L. Ed. 699, (S. C.); Abler Y.
tution: State SaYings Bank Y. Barrett.
School District, 124 S. W. 564 (~io.) :
25 Mont, 112: 1 Cooley's Constitutional
PeOI)le Y. Bartlett, 136 N. E. 654 (II!.) :
Limitation; 12 C .•J. 996-H99.
Board v. Board, 105 At!. 452 (1'1. J.) ;
'Ye "ish, also, in conection with this
Ewing ·Y. Schopf, 11 Ohio App. 370.
matter to direct your attention to the
fact that the legislative assembly must
'Yhere districts are abandoned withnot pass any law which incrpases or
out any action on the part of legal voters or taxpayers of the abandoned dis- . diminishes the salaries of state officel's
trict and the territory abandoned is
after theil' election o~ the salaries of
annexed to another district on the orcertain other state officers after their
appointment. Section 31 of Article V
der of the Superintendent, or otherof the Constitution; State ex reI. Jackwise, it is the rule that taxes may not
son v. Porter, 57 )Iont. 343; 46 C. J.
"e levied against property of the aban1021-1024.
!loned district to pay outstanding bondpd indebtedness of the district to which
the territory of the ahandoned district
Opinion No. 94
is annexed. School District Y. School
Cities a11(1 Towns-\Val'l'ants-Budget
District, 204 X. W. 787 (Mich.) ; ):JjstLaw-Revenues.
ler Y. Eye, 2:31 Pac. 1045 (Okla.);
Board Y. Board, 248 Ill. App. 371.
HELD: ,",'arrants of a municipality
issued in excess of actual receipts but
This rule, we think, is based on
within estimated receipt~ el'en though
sound poliCy and would govern in your
issued after it is apparent that actual
case, and our conclusion is that taxes
receipts will fall short of the estima ted
lllay not be lel'ied against the property
receipts, are not by reason thereof iIof School District Xo. 59 to discharge
Ipgally issued.
the outstanding bonded indebtednesf<
of School District No. 6.
February 24, 1933.
You haye submitted to this office the
Opinion No. 92
following- questions:
Legislatur·~Statlites-Amendments
"Pursuant to Chapter 121 of the
Appl'opriations-Constitutional Law.
Session La ws of 1931, the council prepared its budget and set forth 'the
HELD: That one session of the legestimated receipts from all sources.'
islature has authority to amend an apIt is now found that in a number of
propriation law enacted by a previous
instanees ·the estimated' receipts are
session: pro\'ided, tha t such amendment
too hig-h anel that the amounts so
<loes not violate specific prm'isions of
'estima ted' will not be collected or
realized.
the Constitution.
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Hence, the question which has
is this: :\Iay warrants he le;.:ally drawn on such funtis so hudgeted
up to the full amount set forth in the
hudget notwithstanding the fact that
'the estimated receipts' will not be
eollected and notwithstanding the fact
that the actual receipts are and will
be mueh less than the estimated re('('ipts and much less than the amount
~et forth in the budget?
"'J
Assuming that, in making up
the budget, the council included in
·the ('stima ted receipts from all
sources' monies estimated to be collected from police court fines, from
licenses, frolll dog taxes, 01' anyone
of them, and assuming that the
amounts actuall~' received and collected or which will he actually received
and collected from such police court
fines or licenses or dog taxes, is much
less for the year than the amounts
estimated at the time of the preparation of the hudget, would these facts
or conditions affect the legality of
warrants drawn on such fund, assuming that the budgeted alllount is considerably in excess of the actual receipts from such sources and from
such funds?"
:lI'i~('n

As a matter of law I do not think
t.here is any difference between the an,
swer to your question 1 and your question 2. In question 1, you have deta iled the sources from which estimateti revenue was calculated. The question presented is whether or not warrant.s drawn within the budget as fixed
and finally determincd by the council,
are legally issued even though the estima ted revenues from all sources are
not sufficient to pay the warrants,
The talmlation of expenditures and
sources of revenue, provided for in
flection 4 of Ohapter 121, Laws of 1931,
is submitted ll\' the clerk to the council :
whereupon, tl~e council is required to
('onsider the same in detail and before
the 25th day of ,July, make any re"i~ions, reductions, additions or changes
that they may deem advisable, and as
changed and approved they constitute
the preliminary budget for the fiscal
~'ear.
A public hearing is then advertised and heW and upon the conclusion
the council shall fix and determine
pach item of the budget separately and
shall by resolution adopt the budget
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as so finally determined and enter the
same in detail in the official minutes
of the council.
The budget as finally adopt{'{l shall
specify the fund or funds against which
warrants ma~' be issued for the expentlitures so authorized, rE'specth'ely, and
the aggregate of all expenditures authori7~d against any fund shall not exceed the estimated ,'evenues to accrue
to such fund during the current fiscal
YE'ar from all sources including taxation.
The budget act is very definite and
><pecific as to the total amollnt of expenditures that can he made. Warrants cannot be issued in excess of the
estimated revenues. It is not, howe,'er, clear that no wanants shall be
issued where it IS apparent to the council that their actual receipts are going
to .fall short of their estimated receipts.
Under Section fl, the clerk is required
to ·submit a report to the council of expenditures. of each separate appropriation ilH.:urred during the vrece(ling caJemlar month amI also to set forth til('
receipts from taxes and in detail the receipts from all other sources hy each
fund for the same period. The council
is thus kept advised from month to
month of actual receipts from all
sources.
1'he budget acts for counties, cities
and school districts are new with us.
1'hey have in fact received few constructions hy the courts. Officel's have
found that budgets are "er~' definite
limits on expenditures and that emer~encies cannot be declared merely for
the purpose of exceefling limitations.
Officers have not been slow in steering a course around this limitation on
('xpcnditures. The course taken is to
liberally estimate expenditures for any
department or agency in fixing the
hudget. How far may the council go
in excess of reasonably to be expected
receipts in fixing budget estimates?
~Iay the council continue to issue warrants after collections from fines and
licenses demonstrate conclush'ely that
l'stimated receipts will not be realized
in the current year?
The fixing of the budget is a legislati,'e act. Insofar as the estimated
income L~ to he derived from tax le"ies
which become a lien on property, the
presumption is that the tax will ulti-
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mately he collected by sale of the property. ;0;0 lack of good faith can be
charged to the council in issuing warrants up to the full amount of the estimated receipts in such cases eyen
though a considerable portion of the
tax can never be collected. But there
is no such pl'esUlnption (of ultimate collection) in favor of warrants issued
against items estimated on receipts
from fines not imposed, or, if imposed,
not paid, or as to licenses not taken out
or not renewed when business becomes
unprofitable or is discontinued.
In conclusion, it is my opinion that
warrants issued in excess of actual receipts, but within estimated receipts
m'en though issued after it is apparen t that actual receipts will fall short
of estimated receipts, are not by reason
thereof illegally issued.

Opinion No. 96
County Commissioners - Powers - In(lebtedness - Constitutional LawBlidge Fund-Contmcts Payable
from Cash on Hand.
HELD: County Commissioners have
the power to let a contract for the construction of a bridge to be paid out of
cash on hand in the bridge fund, the
construction of which will exceed $1.0,000, without submitting the question
to a vote of the people and without violating Section 5, Article XIII of the
Constitution.
March 2, 1.933.
You ha,e submitted for my opinion
the question whether the county commissioners of Cascade County have
the power to let a contract for the construction of a bridge in Cascade County, to be paid out of cash on hand in
the bridge fund, the cost of whiCh will
exceed $1.0,000, without first suhmitting the question to a vote of the people and, if they do so, whether it would
be in violation of Section 5, Article
XIII of the Constitution ,which reads:
"No county shall incur any indebtedness or liability for any single purpose to an amount exceeding $1.0,000
without the approval of a majority of
the electors thereof, Yoting at an election ,to be provided by law."
I am advised that on .Tanuary 31.,
1933, the cash in the bridge fund

amounted to $1.8,786.42; that the war·
rants outstanding amounted to $187.37,
leaving a net amount in the bridge
fund on that date of $18,500.05; that
the lowest bid for such contract was
$13,659.80, while the highest bid was
$17,1.94.80. I am further ad,ised that
the expenditures are not planned to reduce the cash balance in the said bridge
fund, by ,Tune 1., 1.933, and thereafter
additional moneys will be credited to
the fund from the second half of taxes
collected.
Granting that the expenditure will be
for a single purpose, the question arises
whether it will be incurring an "indebtedness or liability" within the
meaning of the Constitution when the
money to be expended for this purpose
is from cash on hand and from a fund
already provided and known as a
bridge fund. In a recent case, State v.
Board of 'l'rustees et al., 91 Mont. 300,
7 Pac. (2nd) 543, our Supreme Court
had before it a ,~imilar question, to-wit:
'''hether the county commissioners of
:1I11ssoula County were empowered to
expend for the erection of county high
school buildings, the sum of $248,743
in the hands of the county treasurer,
without a vote of the people. 'l'his
money was fire insurance money paid
to the county treasurer as a result of
the destruction of the county high
hy fire. The court held that no vote
of the people was necessary and that
the constitutional provision above refen'ed to did not apply to expenditure
of cash on hand raised for a definite
purpose in excess of $10,000. I quote
from page 307, as follows:
"It seems plain that the constitutional limitation does not apply to the
expenditure of cash on hand proyided
for a specific purpose; but rather to
the creation of an obligation to be met
and paid in the future by the taxpayers. (1!'alls City Const. Co. v. 1!'iscal
Court, 1.60 Ky. 623, 170 8'. W. 26;
Boettcher v. McDowall, 43 N. D. 178,
174 N. W. 759.)
"In our opinion, a liability such as
is here contemplated, payable solely
from money in the treasury to the
credit of a special fund which cannot be used for any other purpose
than the construction of a high school
huildillg and equipment therefor, is
not incul'I'ing an indebtedness or a

