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"The county surveyor shall work
under the direction of the board of
euunty cOlllmis;,iuners, but shall IUl\'e
no power or authority to incur any
indebtedness on the pa rt of the coun,
ty without the order or apPl-oval of
the board of county connnissioners
being first obtained therefor; he shall
make all surveys, establish all grades,
prepare plans, specifications, and esti,
mates; he sha,ll report any delinquency or inefficiency of any road
o\'erseer or other person employed
upon the roads within his county; he
~hall, from time to time, make progress reports and estimates of all work,
and sueh other facts in relation theretu as may be required by the state
highwa~' cOlllmis::;ion. hoard of county
commissioners, or both."
Section 4838 H. C. ~L 1921 reads as
fullows:
"The county sUITeyor shall be provided with ~uita hie office, together
with lIecessar~' equipment, to perform
his various duties as prescribed by
Ja\y."

Section 4843 R. C, M. 1921 reads as
follows:
"If a party for whom the county
survey is made does not fUrnish the
chainman I:nd markers, the surveyor
may employ the necessary chainmen
and markers, and reeeh'e the reasonable hire of all assistants necessarily
employed."
Section 4845 H. C, ~I. 1921 pro\'ides
as follows:
"The county ::;UlTeyor shall al:;o, at
the direction of the county commissioners, direct and inspect the work
amI expenditures of the road supervisors; also furnrsh plans and speci,
fications for road or bridge work, and
he shall be chairman of all boards of
l-oad viewers,"
All ,the powers of a county sUr\'eyor
and all the rights in regard to compen,
sa tion and time of employment in
eonnties that have a less voting population than 15,000, are set out in the foregoing statutes, and are placed under
the control and supervision of the
board of county commissioners who are
authorized to act at discretion,
3, This question is fully co\'ered by
sections 4836 and 4843 as set out above,
4, The only power that a member of
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the board of count\' eommissioners ha~
under our statutes' to inspect highways
or do anything else in eonnection therewith and receive compensation for it,
is· set out in section 1632 R, C, ?II. 1921,
as amended by Chapter 176, Laws of
1929.
From this section you "ill see that
a member of the board has no power
under the statute to do anything more
than make an inspection of the work
that is done by other county officials
or employees on the highways or
hridl-res: and assuminl-r the duties. and
(Ira wing the cOlupen~ation of a foreman h~' a member of the board, is not
authorized by this statute.

Opinion No. 77
COllnty Attorneys-Powers-Action to
Which Count,y Is Party-County Commissioners.
HELD: The county attorne~' must
determine, under the facrs, whether or
not an action or defense is neees..~a ry
under Section 4819, H. C, ?II. 1921. subdivision 3, and may do so without specific directions from the county commissioners.

February 13, 1933.
I have your request relative to the

pro\'isions of Section 48H), R. C, M.
1921, and subdivision 3 thel·eof. which
provides that it shall be the duty of
the county attorneys to 1)l'osecute all
recol-rnizances forfeited in the eourt.s
of record and all actions for the reeo\',
ery of debts, fines, penalties, and forfeitures accruing to the sta te or to his
county.
You wish to know whether under this
section it is necessary for the board of
coun ty commissioners to instruct you
to proceed before you ha\'e authority
to do so in cases of this kind.
Subdivision 15 of Section 4465, R.
C, ~I. 1921, as amended, provides that
the board of county eDmmissioners has
vower "To direct and control the prosecution and defense of all suits to which
the county is a party."
Under this provision the board of
c-oun ty commissioners has genera I superYisory control o\'er aetions brought
by or in defense of the county, but, in
my opinion, the county attorney must
determine, under the facts, whether or
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not an action or defense is necessary
and may bring the same without s1ledfic directions to do so.

Opinion No. 78

HELD: "There moneys 11I1\'e heen
collected b.\' or cI'edite!l to one county
which, in fact, belong to another COUllty, an action may be brought to recoyer the same,
l<'ebruary

1;~,

fit which, in fact nnd good conscience,
belongs to another county.

Opinion No. 79
Statutes -

Counties-Action fOI' Money Had and
Receil'c(1.

l!J;{;{.

1 have your letter relath'e to an acHon which Hoose\'elt County proposes
to bring against Sheridan County to
reco\'er certain automobile license taxes credited ,to Sheridan County by the
Hegistrar of ulotol' Vehicles by rensoll
of the fact that the residents of Roose\'elt Coun ty mailed thei r n pplica tions
to the Registrnr frmn n vostoffice in
Sheridan County when, in fact, their
residence was in Rooseyelt Coun1v. and
that by reason of the fact of the postoffice address being !,'i.\'en as Sheridan
County the license tax was credited to
Sheridan County.
"There moneys ha \'e been collected
hy or credited to one county whic:h. in
fact, belonged to another count~·, an
II ction ma y be broug'h t to 1'('('O\'er the
"a me. '1'hi8, in my opinion, would be
an aetion in the nature of one for money had and receh'ed to its use und
henefit.
Tn this connection your attl'ntion is
('alled to the case of School District
X o. 12 \'. Pondera County, S!) ;\Iont.
::142, 2!J7 Pac. 498. 'l'his was a case in
which a school· district hrought suit
against the county for interest and
penalties on delinquent taxes collected
11.\· the county for the benefit of the
school district and retained by the
l'ounty. You will also find that it disCllsses the statute of limitations as applicable to a suit of this character.
"~hile in that case the action was in
the nature of an agreed case, under
the pro\'isions of Section 9872 I can
see no reason why an action for money
had and received would not lie in a
suit of this character where one county
hus receh'ed money to its use and bene-
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Construction - Deputies
-County Officers.

HELD: The Nepotism Act, Chapter
12, I~'lwS of 1933, is not retroactive and
does not apply to nppointment of a
deputy prior to approval of act.
February 16. 1933.
You have requested my opinion on
the following question:
-"May a deputy in a county offiel'
continue to hold such office anll receive comllensation, though related to
,his principal within the degrees mentioned in Chapter 12, Senate Bill No.
19 of the present legislative session
(0epotislll Hill) \vhere the appointment of such deppty was made pI;or
to said l\'evotism Bill going into effect'!"
Section 3, n. C. M. 1921, provides:
"No law contained in any of the codes,
or other statutes of nlontana, is retroactive unless expressly so declared."
Chapter 12 was apvroyed on Februar~' 10, 1933. and as provided therein,
went into fnll force and effect from
anel after its l)aSsage nnd apprm'al. After a careful rending of -this bill T am
unable to find :my Innguage whatever
in the act in which the legislature expressly dec-Iared it to be retroactive.
Section 2 of the act pro\'ides: "It sha II
be unlawful for any pel'son '" * ..
to apI}oint to any position of trust ..
.. .." anel further pro\'ides: "Jot
~ha II he further unlawful for any person .. .. .. to enter into any agreement or any promise with other persons .. .. "."
Section 3 provides:
"Any
public
officer .. .. .. who
shall make or appoint to such services,
or enter into lillY agreel.nent or promise
with any other person .. .. .. to appoint any person .. .. .. "
It is oln'ions from a rea{ling of the
act -that the legislature did not expressly declare it to be retroactive nor do I
find any language in it from which one
might infer tha t the le/,rislature intend·
('(I to make it retroactive in any way.
I have been able to find one case
where this question was considered.

