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missioners in purchasing a light of way
for highway purposes.
Question numher 2. To gh'e you a
sa tisfactory opinion on this question,
in order that your board may extricate
itself from the pOsition it is in without
injury to the county for the money already expended, is a difficult one. The
first paragraph of section 5 of chapter
148, Laws of 1929, the same ,being part.
of the budget act, provides in part as
follows:
"The estimates of expenditures,
itemized and classified as required in
section 2 hereof, and as finally fixed
and adopted by said board of county
commissioners, shaH constitute the
appropriations for the county for the
fiscal year intended to be covered
thereby, and the county commissioners, and every other county official.
shall he limited in the making of expenditures or incuning of liabilities
to the amount of such det.'liled appropriations and classifications, respectively;"
The last paragraph of the same section prod des in part as follows:
"Expenditures made, liabilities incUlTed, or warrants issued, in excess
of any of the budget detailed appro·
pria tions as originally determined, or
as thereafter revised by transfer. as
herein prodded, shall not he a liability of the county, but the official
making or incurring of such expenditure or issuing such warrant shall be
liable therefor personally and upon
his official bond. * * * "
That part of section 6 of the same
act ,that hegins with the word "upon"
on page 294 of the Session Laws enumerates extreme cases in which the
board of County Commissioners are
authori7-ed to exceed the amounts as
fixed ,by the budget but it is very
doubtful if any of the provisions of
this part of the budget law would autholize expenditures to which you refer. Not only is there no provision in
the law that specifically authorizes
such expenditures as you report bu t
the emergency must be anticipated and
provided for in the manner the statute
sets out before the expenditure is
made. After the expenditure is made
we can find no authority fOl' brinl,ring
the emergence clause of the law into
lllay to justify such expenuiture. If
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the Board desired to attempt to provide
for an expenditure authori7-e(1 as an
emergency it. would have been neeessary for them to follow the procedure
as outlined in the statute.
}i'rom the facts as you ha\'e stated
them we ean find no provision in the
hurlget law that authOlized the Board
to take any action to justify their ('xpenditures for the jail and the iUlprOn!lllCnts thereon. We find nothing
in the transactions 1hat ha \'e been carI-ied out that would indicate that there
was anything suggesting bad faith or
fraud but it is a simple case of violating the budget law and no provision
made to remedy the violation and we
are unable ,to give you any advice as
to how to meet such a situation liS it
is our function to arl"ise as to what we
think the law is and not how the violation of it can be remedied when ]]0
remedy is provided.

"re do not suggest that any action he
taken by which the county will suffer
a loss but it is clearly the opinion of
this office that the officials have hecome liable for the pena Ity provided in
the Ilecond paragl'llph of the budget law
recited above.
.
You will notice by section 8 on page
2!)6, Laws of 1929, being a part of the
same act referred to as ,the budget act.
that the st.'lte examiner is gmntell
rather extensive powers in making
rules and regulations to carry the budget law into effect and a conference or
consulta,tion with him might enable
.I'OU to arrive at some satisfactory con·
clusion of the matter.

Opinion No, 69

Fish and Game--Justice Comis-Fol'feitm'es--Seal'Ch Wan'llnts,
HELD:
A justice court, being a
court of limited jurisdiction ali(I having only such as is pro\"rded by statu1e.
it is doubtful whether it would have
jUl'i::;diction of a case where a forfeiture was imposed; in all such cases the
distlict court is the proper court in
which to proceed.

The issuance of a search warrant for
the purpose of disco\'ering game possessed in violation of the laws, or showing evidence of illegal taking. is authorized by section 3G5!), R C. M. 1921.
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February 8, 1033.
You ha\'e referred to this office a
letter of :\11'. Dean King, County Attorney of Flathead County. ;\lr. King
calls attention to the fact that justice
courts have jurisdiction where the penalty is imprisonment not exceeding six
months or a fine not exceeding $500,
or both, and that the district court has
jmisdiction in all other cases. His
conclusion is that the district court
has jurisdiction of game law violatioll>;
and I believe that this is tl"1le where a
forfeiture is aoUempted to he imposed.
A justice court, being a court of limited jurisdiction, and haYing only such
as is provided by statute, it is doubtful whether it would ha \'e jurisdiction
of a case where a forfeiture was imposed; in lfln such cases the district
court is the proper court in which to
proceed.
Mr. King also calls attention to section 365!), R. C. M. 1!)21, which authorizes a game warden to enter various
places with or without a search warrant a]](l suggests that there is no provision in the sta·tute for issuing a
search warrant to uncoyer game law
\·iolations. 'l.'he search warrant law
provides that a warrant may issue to
discover stolen property or where property has been used for the commission
of a felony. In my opinion, section
365!) grants authority to issue a search
warrant by the use of the follo\\;ng
language: "and with a search warrant to search and cxamine the contents of any dwelling house or other
buildings, to seize all game, fish, gamc
birds and quadrupeds, or any parts
thereof, possessed ill violation of the
laws, or showing evidence of illegal
taking, * . . ... "
For -the purpose of discoyering such
game, or parts thereof, this section, in
my opinion, must bt read into the law
in regard to issuing search warrants
and is sufficient authority for issuing
a search warrant for the purposes
therein specified.

Opinion No. 70
Gasoline Business-Constitutional Law
-AppropIiations-Public Purpose.
HELD: A bill appropriating public
monies for and authorizing the state to
('onstruct, purchase or lease and oper-

ate oil refineries and to engage in the
purchase of crude oil and the purchase
and sale of gasoline, oils, and luhri·
cants, and making an appropriation
therefor, is within the constitution and
the appropriation is for a Imblic Imrpose.
February 0, 1!)33.
You ha\'e asked us whether or not a
bill now hefore the legislature, authorizing the state to construot. purchase
or lease and operate oil refineries and
to engage in the purchase of crude oil
and the purchase and sale of gasoline.
oils and lubricants, and mnking an appropriation therefor will, if passed, he
a yalid enactment.
As the measure proYides for an appropriation, if and when it becomes 11
law, the money must, of necessity,
come or haYe come from a tax levy in
some form or other. The constitution.
however, prohibits the levying of taxes
for any but public purposes. (Section
11, Article XII.) Should the measure
be passed and approved its Yalidity
must, therefore, depend on whether the
appropriation so made is for a public
purpose.
'What, then, is meant by the term
"public purpose"? It ·has, indeed, been
defined and expounded by different
courts in different manners. In a gene1\'11 way it may be said to be such a
pm'pose as has for its objective the
promotion of the public health, safety,
mora I s, gencral welfare. sec\ll'i ty, prosperit~· and contentment of all the inhahitants or residents within a given
political dh'ision, as, for example, a
state, the sovereign powers of which
are exercised to promote such public
purpose. (Green Y. Frazier, 44 K. D.
R!l5, 176 :K. W. 11.)
Our Supreme Court in the case of
IJC\\;s and Clark County Y. Industrial
Accident Board, 52 Mont. n, used this
language:
"'Vhether a particular purpose is
'public,' as that term is employea (in
the constitution), is not always easy
of solution. The power of taxation i~
a legislaUre prerogatiYe, and t·lIere·
fore the determina tion of the question
whether a particul-ar purpose is or is
not one which so intimately concel'lls
the public as to render taxation. permissible is for the legislature in the

