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Xumber 1 is controlled by se0tion 5
of Article X and section l' of Article
XIII of the Constitution of the State
of Montana.
The construction placed upon these
two proYisions of the constitution. con,'iderel1 together, is that no county may
leg-ally donate any money to any charita hIe institution, except such institutions as are under its exclusil'e control.
Number 2 is controlled by section
1632. R. C. M. 1921. as amended by
chapter 176. Laws of 1929, and section
4464. R. C. M. 1021. There is no other
prO\i-sion of the statutes of ~Iontana
hearin:.: upon the question submitted
and, as ~'ou will note, there is no authority anywhere in these two provisions of our st-a tutes authorizing any
memiler of the hoard to appoint anyone
to attend any meeting for any purpose.
at the expense of the county. The proper policy and practice laid down for
hoards of county commissioners in
elaiming- compensn tion other than is
specifically allowed by statute is very
nbly defined by .Tustice Sanner in State
v. Story, 53 Mont. 573.
~umber 3:
The salaries of county
officers are fixed by the lel,rislath'e assemhly and the amount is specifically
named in the statute, except that compensation of county sun-eyors in counties ha "ing- a voting popula tion of less
than 15.000 is on a per (liem basis and
for the time employed. and the comJ)C'nHation of coroners and public adminh'trators are on a fee basis controlled
b~' sta tute.
The offer of a candidate for public
office to sen'e for a salary less than
allowed by statute is merely a proposal
that no one is authoIized to accept and
is not binding. Hicks y. Stillwater Co.
s-! Mont. 38.
On March 30, 1932, Attorney General
Foot rendered an opinion sUPPol'ted by
numerous authorHies to the effect that
Huch promises do ,iolate the Corrupt
Practices Act and the reasoning of such
authorities seems sound and would
probably be the rule followed hy our
flupreme Court. Volume 14. Opinions
of the A-rtorney General, page 270.
~umber 4:
As a rule the county
commissioners must authori7.e the employment of all extra employees before
they can claim compensation from the
county and after such employment is
authorized by the board of county

commissionerf'. the official who desires
the extra help may choose his emplo~·ee. The only exception to t his
rule is in emergencies, where such
emerg-ency ,,-ill not permit of the delay
nccessary for the hoard to assemble.

Opinion No. 68
County COlluuissionel'S-Right of Way
-Condemnation-Jail, Pm'chase ofBudget Law.
HEJ~D: ·When the Board of County
Commissioners purchases any land for
any purpose it must first he appraised
by three disinterested pel'sons. and the
provision of the statute is mandatory
upon the Board of County Commissioners in purchasing- a right-of-\\'a~' for
hig-hway purposes.
'l'he Board of Count~' ComlllissionerH
has no legal power to purchase a jail
and improve the same and expend
county funds for that purpose in excess of the hudg-et previonsly adopted
and by their ultra \'ires act in so doing the members of said board have
become Hable for the penalty provided
by the hudget law.

February 8, H)3B.
You request an opinion npon the following matters:
1. 'Vha t is your opinion ahout the
duty of the BOal'a of Count~' Conllnissioners having the rig-ht to Imrc-haf'C
a right of way for hi:.:hway IlIlr1)oses
without firf't appoint,ing appraisers to
place the Yalua'tion on the land purchased?
2. Has the Board of County Commissioners the power to purchase a
jail and improve the same and expend
county funds for that purpose in excess of the budget pre,iously adopted?
Replying to question number 1, the
Board of County Commissioners is g-overned and controlled ,by section 4465.
R. C. ;\1. 1021, as amended h~· chapter
100, subtlil'ision 8, Laws of 10m. C~ote:
Amended by Ch. 74, Laws of 193.3. to
exclude purchases of real estate under
~100 in I'alue.) and the provisions of
that section are that when the Board of
Count~' Commissioners purchases any
land for any purpose it must first be
appraised by three disinterested persons
and the prol'isioll of the statute is mandatory upon the Board of County Com-
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missioners in purchasing a light of way
for highway purposes.
Question numher 2. To gh'e you a
sa tisfactory opinion on this question,
in order that your board may extricate
itself from the pOsition it is in without
injury to the county for the money already expended, is a difficult one. The
first paragraph of section 5 of chapter
148, Laws of 1929, the same ,being part.
of the budget act, provides in part as
follows:
"The estimates of expenditures,
itemized and classified as required in
section 2 hereof, and as finally fixed
and adopted by said board of county
commissioners, shaH constitute the
appropriations for the county for the
fiscal year intended to be covered
thereby, and the county commissioners, and every other county official.
shall he limited in the making of expenditures or incuning of liabilities
to the amount of such det.'liled appropriations and classifications, respectively;"
The last paragraph of the same section prod des in part as follows:
"Expenditures made, liabilities incUlTed, or warrants issued, in excess
of any of the budget detailed appro·
pria tions as originally determined, or
as thereafter revised by transfer. as
herein prodded, shall not he a liability of the county, but the official
making or incurring of such expenditure or issuing such warrant shall be
liable therefor personally and upon
his official bond. * * * "
That part of section 6 of the same
act ,that hegins with the word "upon"
on page 294 of the Session Laws enumerates extreme cases in which the
board of County Commissioners are
authori7-ed to exceed the amounts as
fixed ,by the budget but it is very
doubtful if any of the provisions of
this part of the budget law would autholize expenditures to which you refer. Not only is there no provision in
the law that specifically authorizes
such expenditures as you report bu t
the emergency must be anticipated and
provided for in the manner the statute
sets out before the expenditure is
made. After the expenditure is made
we can find no authority fOl' brinl,ring
the emergence clause of the law into
lllay to justify such expenuiture. If
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the Board desired to attempt to provide
for an expenditure authori7-e(1 as an
emergency it. would have been neeessary for them to follow the procedure
as outlined in the statute.
}i'rom the facts as you ha\'e stated
them we ean find no provision in the
hurlget law that authOlized the Board
to take any action to justify their ('xpenditures for the jail and the iUlprOn!lllCnts thereon. We find nothing
in the transactions 1hat ha \'e been carI-ied out that would indicate that there
was anything suggesting bad faith or
fraud but it is a simple case of violating the budget law and no provision
made to remedy the violation and we
are unable ,to give you any advice as
to how to meet such a situation liS it
is our function to arl"ise as to what we
think the law is and not how the violation of it can be remedied when ]]0
remedy is provided.

"re do not suggest that any action he
taken by which the county will suffer
a loss but it is clearly the opinion of
this office that the officials have hecome liable for the pena Ity provided in
the Ilecond paragl'llph of the budget law
recited above.
.
You will notice by section 8 on page
2!)6, Laws of 1929, being a part of the
same act referred to as ,the budget act.
that the st.'lte examiner is gmntell
rather extensive powers in making
rules and regulations to carry the budget law into effect and a conference or
consulta,tion with him might enable
.I'OU to arrive at some satisfactory con·
clusion of the matter.

Opinion No, 69

Fish and Game--Justice Comis-Fol'feitm'es--Seal'Ch Wan'llnts,
HELD:
A justice court, being a
court of limited jurisdiction ali(I having only such as is pro\"rded by statu1e.
it is doubtful whether it would have
jUl'i::;diction of a case where a forfeiture was imposed; in all such cases the
distlict court is the proper court in
which to proceed.

The issuance of a search warrant for
the purpose of disco\'ering game possessed in violation of the laws, or showing evidence of illegal taking. is authorized by section 3G5!), R C. M. 1921.

