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Government granted funds for such 
purpose, such Federal funds should be 
placed in a special fund and kept sep
arate from local funds that come under 
the provisions of the budget law. 

November 21, 1934. 
You advise that by reason of the 

closing of some of the Indian schools 
since your budget for the current year 
was adopted, your school district Ko. !) 

has become so overcrowded by Indian 
pupils that additional teachers have 
had to be employed and such additional 
employment will overdraw your budget. 
The Federal Government, however, is 
willing to pay the additional expense 
but. you are unable to determine how 
the Federal funds, if placed in the 
regular school fund, can be disbursed 
without conflicting with the provisions 
of the budget law; the payment of sal
aries of the extra teachers not having 
been antiCipated or provided for in 
your budget as adopted, and such a 
situation not coming under any of the 
emergency provisions of the budget act. 

Thcschool budget law (Ch. 146, 
Laws of 1931) was enacted as a basis 
for fixing of levies and controlling ex
penditures of the district. We do not 
think any aid given your school by 
the Federal Government was given with 
the intent that its expenditure would 
be hampered by local budget laws to 
the extent that the purpose of the gift 
would be defeated. The Federal aid 
was no doubt intended to relie'·e your 
emergency-not to further complicate 
it. 

Under such circumstances we a(h·ise 
that your school board adopt a resolu
tion, furnishing a copy of such resolu
tion to the county treasurer, directing 
that the Federal funds be placed in 
a special fund and kept separate from 
local funds which come under the pro
visions of the budget law. 

There is no statutory provision for 
such action, but this is the only method 
we are able to suggest whereby you 
can use the funds granted by the Fed
eral Government and accomplish the 
purpose of the grant without conflict
ing with ~·our budget as adopted. 

We suggest that. an account be kept 
by the county treasurer something like 
the following: "Special Federal FUnd 
of School District Ko. 9." Out of this 

fund pay the extra teachers which it 
was necessary to employ on account 
of the Indian pupils that School Dis
trict Ko. 9 has to provide schooling for. 
You will make. of course, such reports 
of the expenditures to the Federal 
Government as the conditions of the 
aid extended require, and also include 
in your reports to local and state of
ficials such information on this fund 
as you do on other funds disbursed. 

Opinion No. 645 

Schools-High Schools-Residence 
-Children, Emancipation of. 

HELD: A pupil, whose parents are 
non-residents of the school district 
where the child attends, may have 
emancipated the high school pupil or 
placed him with a relative or guar
dian where the child makes its perma
nent home, and in such cases the rule 
that the residence of the parent is 
the residence of the minor child does 
not apply. 

November 21, 1934. 
You request. our advice as to the 

right of a high school girl, eighteen 
years of age, whose parents do not re
side in the county, to attend school in 
the county without paying tuition. 

Admission of pupils, not residents of 
the district, to attend any school, is 
within the discretion of the board of 
trustees, (Sec. 1056, R. C. M., 1921) and 
such discretion will not be interfered 
with unless abused. (Peterson , .. School 
Board, 73 Mont. 442.) 

The determination of the question of 
residence is a matter of fact in the de
termination of which the board like
wise has large discretion. (1(1.) It is 
the intention of the statutes that the 
management of the schools shall be left 
to the discretion of the board of trus
tees and not to the courts. (Kinzer v. 
School District, 129 Iowa 441 ; 3 L. R. A. 
(n. s.) 496). The actions of the board, 
however, are subject to a fairly well 
established rule on the question of resi
dence, which rule is laid down in Peo
ple v. Board of Education, 206 Ill. App. 
381; Mt. Hope School Dist. v. Hender
son, 197 Iowa 191, 197 N. W. 47. In 
these, and other pertinent deCisions, 
it was held that, "the test of residence 
which will confer school privileges is 
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not the same as the test for taxation 
or the exercise of the right of suf
frage." 

A child whose parents are non-resi
dents of the school district where the 
child attends, may have emancipated 
the child, or placed the child with a 
relative or guardian where the child 
makes its permanent home, and in such 
cases the rule that the residence of 
the parent is the residence of the minor 
child does not apply. (Mt. Hope Dist. 
v. Henderson, supra; Grand Lodge etc. 
v. Board, 110 S. E. 440, 90 W. Va. 8, 48 
A. L. R. 1092.) 

Opinion No. 648 

TaiX3tion-Federal Subsistence Home
,stead Corporation-Exemption 

From Taxation. 

HELD; Lalllis purchased by the J!'ed
eral Subsistence Homestead Corpora
tion, with the view of placing owners 
of submarginal lands thereon, are not 
subject to taxation. 

November 28, 1934. 
According to your request for our 

opUllon, you have advised the county 
assessor of Phillips County that cer
tain lands therein recently purchased 
by the Federal Subsistence Homestead 
Corporation, with the view oI placing 
owners of submarginal lands thereon, 
are not subject to taxation and should 
be omitted from the assessment roll. 
You ask us to approve the advice so 
given, if we may. 

Sections 208 and 209, Title II, of the 
National Industrial Hecovery Act of 
11)33, are as follows: 

"To provide for aiding the redistri
bution of the onrbalance (If popula
tion in industrial centers $25,000,000 
is hereby made a\'ailable to the Presi
dent, to be used by him through such 
agencies as he may establish and 
under such regulations as he may 
make, for making loans for and other
wise aiding in the purchase of sub
sistence homesteads. The moneys col
lected as repayment of said loans shall 
constitute a revoh'ing fund to be ad
ministered as directed by the Presi
dent for the purposes of this section. 

"The President is authorized to pre-

scribe such rules and regulations a8 
may be necessary to carry out the 
purposes of this title, and any viola
tion of any such rule or regulation 
shall be punishable by fine of not to 
exceed $500 or imprisonment not to 
exceed six months, or both." 
In order to effectuate the intent and 

purpose of Congress as expressed in 
Section 208, the President promulgated 
an order authorizing the Secretary of 
the Interior to exercise all the powers 
vested in him, for the purpose of ad
ministering all the provisions of said 
section, including full authority to des~ 
ignate and appoint such agents, to set 
up such boards and agencies, and to 
make and promulgate, such regulations 
as he may deem necessary or desirable. 

In making loans and otherwise aid
ing in the purchase of subsistence home
steads the administrator ma~" take title 
to homestead sites 'in the name of the 
United States or in the name of a cor
poration organized for such purpose, 
and enter into contracts for the sale 
of homestead sites to prospective set
tlers. (Opinion of Attorney General, 
March 19, 1934.) 

The Federal Suusistence Homestead 
Corporation is, doubtless, an instru
mentality of the government under the 
direction and control of the President. 
(Skinner & Eddy Corp. v. McCarl, 275 
U. S. 1, 72 L. Ed. 131; United States 
v. Clallam County, 283 I<'ed. 645, aff. 
263 U. S. 341, 68 L. Ed. 328; Hussell 
Wheel & Foundry CO. Y. United States, 
:31 I<'ed. (2d) 826; North Dakota-Mon
tana 'V. G. Ass'n. v. United States, 66 
Fed. (2d) 573.) All property of the 
United States is exempt from taxation 
(Ford v. Great Falls, 46 1\font. 292; 
61 C. J. 360; 1\font. Const., Ord. 1, Subd. 
2, Id., Art. XII, sec. 2; Rev. Codes 
1921, sec. 1998), and, unless Congress 
otherwise determines, this immunity 
extends to property of a governmental 
instrumentality or agency. (Ford v. 
Great Falls, above; SwordS V. Simineo, 
68 1\font. 164; 61 C .. J. 371.) Congress, 
we feel certain, has not legislated with 
regard to the taxation of property ac
quired by the Federal Subsistence 
Homestead Corporation. 

'Ve, therefore, think ~'ou were right 
in adviSing the county assessor as you 
did. 
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