446

OPIXIONS OF THE ATTORNEY GENERAL

trict, and if they attend finy other
district it must be by the consent of
the trustees of such other district, and
on the payment of tuition.
November 14, 1935.
You request an opinion whether pupils of school age. authorized by the
trustees of their home school, which
has heen closed, to attend another
school, may attend a school other than
that designated by the trustees, without
paying tuition and without the consent
of the school officials of the school
where the pupils desire to attend. You
also request advice as to whether the
parents of such pupils are liable to
prosecution for not sending their children to school on being denied the
priYilege of haYing them attend at a
school of their own choice.
The closing of schools, the transfer
of pupils from one district to another,
and providing for their transportation,
are matters to he exercised by the
board of trustees and within their discretion. (Section 1056, R. C. ;\:1., 1921;
State v. Desonia, (jj Mont. 201; Peterson Y. School Board, 73 Mont. 442.)
We are of the opinion that pupils
must attend the school designated by
the trustees of their home district, and
if they attend at any other district it
must be by the consent of the trustees
of such other district, and on the payment of tuition. (56 C..J. pps. 809·811,
secs. 986-987). The trustees are not
legally bound to transfer school funds
to pay the pupils' tuition at a school
until the trustees authorize such attendance.

Opinion No. 643
Taxation-Road Tax-Poll Tax
-Lien of.
HELD: There is no lien upon personal property for special road and
poll taxes.
November 16, 1934.
You ask the following question: "Will
you kindly advise whether the special
road and poor taxes of a personal property taxpayer are a lien against the
property under Chapter 182, Laws of
1933."

The special road and poor raxes leyied, due and payable from an indh'idual
do not constitute a lien against any property unless it is so proYided by statute.
The statute you mention does not contain any proYision that amounts due
for such taxes are a lien upon personal
property under this statute. Therefore,
no such lien exists.
An investigation of this question
leads to certain peculiar situations. Sections 1617, 1663 and .5219, R. C. M.,
1921, proYide for a special road tax.
Probably Section 5219 has been repealed by Section 1617. Subdivision 5
of Section 4465, R. C. 1\:1., 1921, as
amended by section 5, Chapter 100,
Laws of 1931, authorizes the county to
levy a tax, .commonly called poor tax,
not exceeding two dollars per capita.
Section 2273, R. C. M., 1921, provides
for a poll tax of two dollars per head
and, in the same Chapter, Sections
2280 and 2281, R. C. M., 1921, provide
for the seizure and sale of personal
property to pay poll tax. Section 2273
was an amendment of Section 2692.
R. C. M., 1907, same being amended h)'
Chapter 261 of the Laws of 1921. This
statute originally provided for a poll
tax of two dollars on persons o\'er the
age of 21 years. By its amendment it
included an additional tax upon bache101's. The law was held unconstitutional
in the case of State y, Gowdy, 62 Mont,
119. It is to be noted that the prOviSions
in relation to the collection of poll tax
by seizure and sule of property are
provisions relating to this tax which
was held unconstitutional. It would
therefore appear that the state legislature should, by appropriate legislation, set forth more definitely the procedure relative to the collection of such
road and poor taxes as are authorized
by law.
The matter of road and poll taxes
has been considered in Opinions Nos.
48, 258, and 436, this volume,

Opinion No. 644
School Districts-Budget-Federal
Funds-Indian Schools-Teuhers, Emergency Employment.
HELD: 'Vhere overcrowding was
caused by the closing of Indian schools
and it became necessary to employ
extra teachers, and where the l<'ederal
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Government granted funds for such
purpose, such Federal funds should be
placed in a special fund and kept separate from local funds that come under
the provisions of the budget law.
November 21, 1934.
You advise that by reason of the
closing of some of the Indian schools
since your budget for the current year
was adopted, your school district Ko. !)
has become so overcrowded by Indian
pupils that additional teachers have
had to be employed and such additional
employment will overdraw your budget.
The Federal Government, however, is
willing to pay the additional expense
but. you are unable to determine how
the Federal funds, if placed in the
regular school fund, can be disbursed
without conflicting with the provisions
of the budget law; the payment of salaries of the extra teachers not having
been antiCipated or provided for in
your budget as adopted, and such a
situation not coming under any of the
emergency provisions of the budget act.
Thcschool budget law (Ch. 146,
Laws of 1931) was enacted as a basis
for fixing of levies and controlling expenditures of the district. We do not
think any aid given your school by
the Federal Government was given with
the intent that its expenditure would
be hampered by local budget laws to
the extent that the purpose of the gift
would be defeated. The Federal aid
was no doubt intended to relie'·e your
emergency-not to further complicate
it.
Under such circumstances we a(h·ise
that your school board adopt a resolution, furnishing a copy of such resolution to the county treasurer, directing
that the Federal funds be placed in
a special fund and kept separate from
local funds which come under the provisions of the budget law.
There is no statutory provision for
such action, but this is the only method
we are able to suggest whereby you
can use the funds granted by the Federal Government and accomplish the
purpose of the grant without conflicting with ~·our budget as adopted.
We suggest that. an account be kept
by the county treasurer something like
the following: "Special Federal FUnd
of School District Ko. 9." Out of this
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fund pay the extra teachers which it
was necessary to employ on account
of the Indian pupils that School District Ko. 9 has to provide schooling for.
You will make. of course, such reports
of the expenditures to the Federal
Government as the conditions of the
aid extended require, and also include
in your reports to local and state officials such information on this fund
as you do on other funds disbursed.

Opinion No. 645
Schools-High Schools-Residence
-Children, Emancipation of.
HELD: A pupil, whose parents are
non-residents of the school district
where the child attends, may have
emancipated the high school pupil or
placed him with a relative or guardian where the child makes its permanent home, and in such cases the rule
that the residence of the parent is
the residence of the minor child does
not apply.
November 21, 1934.
You request. our advice as to the
right of a high school girl, eighteen
years of age, whose parents do not reside in the county, to attend school in
the county without paying tuition.
Admission of pupils, not residents of
the district, to attend any school, is
within the discretion of the board of
trustees, (Sec. 1056, R. C. M., 1921) and
such discretion will not be interfered
with unless abused. (Peterson , .. School
Board, 73 Mont. 442.)
The determination of the question of
residence is a matter of fact in the determination of which the board likewise has large discretion. (1(1.) It is
the intention of the statutes that the
management of the schools shall be left
to the discretion of the board of trustees and not to the courts. (Kinzer v.
School District, 129 Iowa 441 ; 3 L. R. A.
(n. s.) 496). The actions of the board,
however, are subject to a fairly well
established rule on the question of residence, which rule is laid down in People v. Board of Education, 206 Ill. App.
381; Mt. Hope School Dist. v. Henderson, 197 Iowa 191, 197 N. W. 47. In
these, and other pertinent deCisions,
it was held that, "the test of residence
which will confer school privileges is

