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would not be entitled to a resident Ii(.'ense if they should leave the state
for any period of time however short,
if they could not show the six months'
actual residence. On the other hand,
if legal residence is the test in some
cases, a person who has moved to the
state with the intention of remaining
permanently but who has actually lived
in the state for a few days, may obtain a resident license since actual residence for a definite period is not required in order to obtain a legal residence in the state. (Section 33 R. C. 1\1.
1921). Of course, for certain purposes,
for example, 'to obtain the right of
franchise, actual residence in the state
for one year, (Section 540) as well as
other things, are required. (Section
574).
It is my opinion. however, that it
was not the intention of the legislature
to enact a law which would restrict the
rights of residents and enlarge the
rights of non-residents of the state. If
that had been their intention, and if
they had intended to give the right of
"resident license" to those only who
could show actual residence for six
months preceding application, they did
not use appropriate language to express it. In that event they would have
omitted the words "a resident of the
State of Montana" in the first, second
and third paragraphs of Section 3685
as amended, as there would be no need
for using these words. They would have
begun the first paragraph of this section as follows: 'All citizens of the
United States who have lived in this
state at least sb;: months immediately
preceding their application for a license, shall pay * * * $2.00 as a license
fee.' In that event they would have
omitted the words, "if a non-resident
of the State" in the first line of paragraph 5 of this section and would have
said, 'Said applicant, if a resident for
less than six months immediately preceding his application for u license and
a citizen of the United States, shall
pay * • • $3.50 as a license fee.' There
would have been no purpose in using
the words, "resident of the State" or
"non-resident, of the State," if legal residence has nothing to do with the matter
and if six months actual residence is
the sole test in all cases.
It is my opinion, therefore, that all
legal residents of the state, as well as
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all persons who have Ih'ed in the state
at least six months immediately preceding their application for a license, if
citizens of the United States, are entitled to a resident license.
The further question arises whether
Mr. Mayger is a legal resident of the
state. It is possible that the foregoing
facts are not all the facts bearing
upon the question. From such facts
as are given, however, and ·applying the
rule set forth in Section 33, R. C. M.,
1921, we conclude that Mr. l\fayger is
a resident of the State of Montana.
The fact that, he lived abroad for 11
number of veal'S is not of itself sufficient to deprive him of his legal residence in Montana, if, as it appears,
it was always his intention to return
to this state. The facts regarding his
not voting in Montana, are not presented and we are, therefore, unable
to draw any oonclusion therefrom.
There is no evidence that it was Mr.
Mayger's intention to gain a residence
in China, or to give up his residence
in Montana, altho for many years lle
has lived and worked in China. Temporary residence merely for the purpose of transacting business, or for the
sake of health, or pleasure, is not, sufficient to constitute domicile. (19 C. J.
408, Section 22).
A notable example of one who maintained his residence in the United States
altho he lived and conducted extensive
business operations abroad, is that of
Ex-President Herbert. Hoover. As was
said in Pickering v. WinCh, 48 Ore. 54l0,
510, 87 Pac. 763, 9 L. R A. (n. s.) 1159:
"A person may Iive 50 years in a place,
and not acquire a domiCile, for he may
have had all the time an intention to
return to his own country."
As above stated, we may not have
all the facts from which we can determine Mr. Mayger's legal residence,
but from such facts as have been presented we are inclined to the opinion
that he still maintains his residence in
the State of Montana.

Opinion No. 642
School Distdcts-Closed Schools-NonResident Attendance-Consent of
Tl"Ustees-Tuition.
HELD: Where a school is closed,
pupils must attend the school designated by the trustees of the home dis-
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trict, and if they attend finy other
district it must be by the consent of
the trustees of such other district, and
on the payment of tuition.
November 14, 1935.
You request an opinion whether pupils of school age. authorized by the
trustees of their home school, which
has heen closed, to attend another
school, may attend a school other than
that designated by the trustees, without
paying tuition and without the consent
of the school officials of the school
where the pupils desire to attend. You
also request advice as to whether the
parents of such pupils are liable to
prosecution for not sending their children to school on being denied the
priYilege of haYing them attend at a
school of their own choice.
The closing of schools, the transfer
of pupils from one district to another,
and providing for their transportation,
are matters to he exercised by the
board of trustees and within their discretion. (Section 1056, R. C. ;\:1., 1921;
State v. Desonia, (jj Mont. 201; Peterson Y. School Board, 73 Mont. 442.)
We are of the opinion that pupils
must attend the school designated by
the trustees of their home district, and
if they attend at any other district it
must be by the consent of the trustees
of such other district, and on the payment of tuition. (56 C..J. pps. 809·811,
secs. 986-987). The trustees are not
legally bound to transfer school funds
to pay the pupils' tuition at a school
until the trustees authorize such attendance.

Opinion No. 643
Taxation-Road Tax-Poll Tax
-Lien of.
HELD: There is no lien upon personal property for special road and
poll taxes.
November 16, 1934.
You ask the following question: "Will
you kindly advise whether the special
road and poor taxes of a personal property taxpayer are a lien against the
property under Chapter 182, Laws of
1933."

The special road and poor raxes leyied, due and payable from an indh'idual
do not constitute a lien against any property unless it is so proYided by statute.
The statute you mention does not contain any proYision that amounts due
for such taxes are a lien upon personal
property under this statute. Therefore,
no such lien exists.
An investigation of this question
leads to certain peculiar situations. Sections 1617, 1663 and .5219, R. C. M.,
1921, proYide for a special road tax.
Probably Section 5219 has been repealed by Section 1617. Subdivision 5
of Section 4465, R. C. 1\:1., 1921, as
amended by section 5, Chapter 100,
Laws of 1931, authorizes the county to
levy a tax, .commonly called poor tax,
not exceeding two dollars per capita.
Section 2273, R. C. M., 1921, provides
for a poll tax of two dollars per head
and, in the same Chapter, Sections
2280 and 2281, R. C. M., 1921, provide
for the seizure and sale of personal
property to pay poll tax. Section 2273
was an amendment of Section 2692.
R. C. M., 1907, same being amended h)'
Chapter 261 of the Laws of 1921. This
statute originally provided for a poll
tax of two dollars on persons o\'er the
age of 21 years. By its amendment it
included an additional tax upon bache101's. The law was held unconstitutional
in the case of State y, Gowdy, 62 Mont,
119. It is to be noted that the prOviSions
in relation to the collection of poll tax
by seizure and sule of property are
provisions relating to this tax which
was held unconstitutional. It would
therefore appear that the state legislature should, by appropriate legislation, set forth more definitely the procedure relative to the collection of such
road and poor taxes as are authorized
by law.
The matter of road and poll taxes
has been considered in Opinions Nos.
48, 258, and 436, this volume,

Opinion No. 644
School Districts-Budget-Federal
Funds-Indian Schools-Teuhers, Emergency Employment.
HELD: 'Vhere overcrowding was
caused by the closing of Indian schools
and it became necessary to employ
extra teachers, and where the l<'ederal

