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practic examiners ('om posed of three 
practicing chiroprnctors. Section 3142 
provides that any person desiring to 
practice chiropructic in this state must 
obtain a license to do so from said 
board. Section 315.3 fixes the penalty 
for a violation of the act. Section .3144 
defines chiropractic, and Section 3146 
provides that chiroprnctors "shall not 
in any way imply that they are regu
lar physicians or surgeons. They shall 
not prescribe for or administer to any 
person any medicine or drugs, nor prac
tice medicine or surgery." 

In the Case of State v. Dodd,. 51 
Mont. 100, the supreme court considered 
Sections 3116-.3124 and Sections 312fi-
3137 and concluded that the practice 
of medicine and surgery does not in
clude the practice of o!!teopathy, and 
that the practice of osteopathy does 
not include the practice of medicine 
and surgery. (State v. Wood, 5.3 Mont. 
566; State v. Hopkins, 54 Mont. 52.) 
With equal confidence it can be as
serted, in view of existing statutes 
dealing with the suhjects, that the prac
tice of medicine and surgery does not 
include the practice of chiropractic, 
and that the practice of chiropractic 
does not include the practice of medi
cine and surgery. Indeed, in the case 
of State \'. Hopkins, 54 Mont. 52, de
cided before Sections .31.38 to .3154 were 
enacted by the people at the general 
election held on November 5, 1918, the 
supreme court ruled that the practice 
of osteopathy included the practice of 
chiropractic. 

In the well considered case of State 
v. Sawyer, 214 Pac. 222, though it is 
hardly necessary to cite it in view of 
what has been already said, the su
preme court of Idaho considered its 
statute relating to the practice of 
medicine and surgery and its statute 
relating to the practice of osteopathy 
and ruled that the holder of a license 
to practice osteopathy is not authorized 
to practice medicine and surgery, or 
either of them. (Ex parte Hust, 183 
Pac. 548.) 

It is clear, therefore, that osteopaths 
and chiropructors, as such, are not 
physicians and may not practice medi
cine or surgery ill this state. 

Opinion No. 638 

Officers-Labor, Hours of-Pel' Diem, 
Defined-County Surveyor 

- Vacation--Overtime. 

HELD: There is no law which fL'(es 
the hours of employment of county and 
state officers at eight hours per day, 
nor is per diem defined as eight hours 
per day. 

A county surveyor is not entitled to 
compensation from the county when he 
is not working for the county. 

A county surveyor is not entitled to 
compensation for over-time work in the 
absence of a statute permitting it, and 
therefore may not. apply over-time work 
so as to rcceh'e a vacation with pay. 

November 1, 19.34. 
'l'his office has receh'ed a letter from 

your county sUl'\'eyor relative to pay 
during a mcation. In my letter to you 
dated September 26, 1!).34, I did not ex
press an opinion on this question but 
merely agreed with you that Sections 
.3079 and .3080 It. C. ill. 1921 as amended 
hy Chapter 116, Laws of 192!), do not 
apply to the hours of labor of elective 
officers. Mr. Noyes, however, seems to 
ha \'e construed my letter as an opinion 
that he should be allowed a vacation· 
with pay where he has worked over
time in lieu of the time when he was 
on a vacation, and has also raised the 
question whether he is not entitled to 
pay for over-time whenever he works 
more than eight hours per day. I did 
not express an opinion in my former 
letter on the specific question whether 
Mr. Noyes is entitled to pay for over
time to make up for the time when he 
was away on a vacation. After con
sideration and a comparison with the 
question passed on in Opinion No . .398, 
this volume, I am inclined to the opin
ion that a county surveyor does not 
stand in the same position as a clerk or 
othel' employee whose position, as well 
as salary, is created and determined 
by the county commissioners. 

III that opinion we held that the 
county commissioners, as part of the 
contract of employment of clerks and 
employees, might provide for a reason-
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able vacation. A county surve)'or, 
however, is elected by the people and 
his compensation per diem is fixed by 
statute. He is entitled to compensation 
onlv when he works. We know of no 
la; which fixes the hours of employ
ment of county and state officers as 
eight hours per day. It is a well known 
fact that many of them work more 
than eight hours per day. This also 
applies to officers, state and county, 
who are paid on a per diem basis. Nor 
do we know of any law which defines 
per diem as eight hours. It is well 
known that such officers as county 
commissioners and legislators soine
times work less and sometimes more 
than eight hours per day and they 
nevertheless are entitled to their per 
diem pay and no more. 

Since a county surveyor is an elective 
officer and is paid a statutory fee only 
for the days he works and is free to 
accept other employment when not 
working for the county and the stat
ute does not limit the work per diem 
to eight hours, it is my opinion that. 
he may not charge for over-time any 
more than any other county officer 
may charge for over-time. To permit 
officers throughout the state, paid on 
the per diem basis, to charge for over
time work, might result. in many abuses. 

It is my opinion, therefore, that n 
county surveyor is not entitled to com
pensation from the county when he is 
not working for the county; that he 
is not entitled to compensation for 
over-time in the absence of a statute 
permitting it nnd that therefore he may 
not apply over-time work when he is 
away on a vacation and not working 
for the county. 

Opinion No. 639 

1\Iotor Vehicles-Licenses-Registra
tion for Less than Half Year. 

HELD: Under Section 1760, R. C. M., 
1921, and amendments, one-half of the 
annual license fee must be collected for 
motor vehicle registrations within the 
last one-half year. 

November 5, 1934. 
You write to inquire if registration 

fees to be collected under Section 1760, 
R. C. l\-1. 1921, and amendments, may 

be collected by the payment of one
fourth of the annual registration fee 
if the registration takes place after 
September 3 of each year. 

Under this statute, as amended by 
Chapter 182 of the Laws of 1929, a 
payment of one-fourth of the annual 
license fee was authorized. When the 
statute was amended by Chapter 103, 
Laws of 1933 this provision was omit
ted and that statute does not appear 
to authorize such payment. The stat
ute was again amended by Chapter 38, 
La \VS of the Extraordinary Session of 
1933-1934. This is the last expression 
of the legislative will upon this ques
tion and controls. It provides: "If any 
dealer, or motor vehicle or trailer, or 
semi-trailer, is originally registered six 
(6) months after the time of registra
tion, as set by law, the registration 
fee for the remainder of such year 
shall be one-half of the regular fee 
above given." • 

The right to register for one-fourth 
of a year is totally omitted from the 
present law and the statute specifically 
provides that a registration within the 
last one-half year shall require the 
collection of one-half of the annual reg
istration fee. 

Opinion No. 640 

CoUl1;s - Fees - Witnesses - Jurors 
-Budget-County Commissioners 

-Emt>rgency Expenditures. 

HELD: Witnesses' fees in criminal 
cases and jurors' fees are mandatory 
expenditures required by law. 

Where there is a shortage in the 
budget as regards the amount allotted 
for jurors and witnesses the Board of 
County Commissioners should proceed 
under section 6, Chapter 148, Laws of 
1929. 

November 8, 1934. 
Your letter to us of the 18th ult., 

is as follows: 
"Mr. Will Whalen, Clerk of the Dis

trict Court of Lewis and Clark County 
has requested an opinion of this of
fice as regards a construction of the 
budget law, Chapter 148 of the 1921) 
Session Laws. 

"Paragraph III of sub-section 5 of 
said law reads as follows: 'Expendi-
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