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For Sec. of State

and continuing in like manner as to
all candidates to b~ ,'oted for at such
election."
"683. Below the names of candidates for each office there must. be
left a blank space large enough to
contain as many written names of
candidates as there are persons to be
elected. There must be a margin on
each side of at least half an inch in
width, and a reasonahle space between
the names printed thereon. so that
the yoter may clearly indicate, in the
way hereinafter provided, the candidate or candidates for whom he wishes
to cast his ballot."
It would seem from the diagram in
Section 681 and the language of Section 683 that where one political part~·
has not and another political party
has a candidate for a particular office,
it was the intention of the legislature
that the space underneath the designation of such office in the column of
the political party without a candidate should equal the space underneath
the designation of such office in the
column of the political party with a
candidate, and that the designations
of the office next succeeding it on the
ballot should be in line clear across
the ballot. The legislative intent, once
ascertained, must be given effect whenever possible. (Conley v. Conley, 92
Mont. 425; 59 C. J. 948.) Moreover,
statutory provisions relating to the arrangement of the tickets on the ballot
are mandatory (State v. Marshall
County, 78 N. E. 1016; 20 C. J. 143)
and must. be substantially complied

Fred Whiteside

For Sec. of State

0
0

W. R. Allen

with. (State ex reI. Hay v. Alderson,
4!) i\font. 387; 60 C. J. 977_)
\Ve know of no sound reason why
the form of the ballot prescribed for
part~' candidates should not apply also
to an independent candidate so far as
the position of his name in the horizontal rather than the columnar sense
is concerned. In other words, if it be
pOSSible, his name should appear on the
ballot in line with the name of party
candidates seeking the same office as
he is. That some time or another so
many independent candidates may compete for the same office as to make the
ballot cumbersome does not militate
particularly against this view.
\Ve do not wish to be understood as
implying that a departure from the
law on the part of a county clerk in
preparing the official ballot may imperil the right of a person to an office
for which he receives the highest number of votes at the general election.
Such departure must be corrected, if
a t all, before the election is held. (State
ex reI. Brooks v. l!'ransham, 19 Mont.
273; Atkinson v. Roosevelt County, 71
i\font. 165; 20 C..J. 152, See, also, Chicago, etc. R H. Co. v. Fallon County,
95 Mont. 568, and Tipton v_ Mitchell,
97 Mont. 420, 35 Pac. (2d) 110.)
Opinion No. 619.

County Commissioners--Lease Agreement-Contl'aCts.-Budget
-Installment Contract.
HELD: The county commissioners
may not, by merely labeling a contract

OPI:,\,IO:'\'S OF THE ATTORXEY GEXERAL
a "lease contract" and by referring in
the contract. to the payments as "rents,"
change the essential character of a
"contract of purchase" to that of a
"contract of lease." Such a contract
would violate the budget law and
Chapter 8, Laws of 1933.
A contract, payable in installments.
to purchase property would be legal if
properly let and the payments each
~'ear were within the budget.
October 4, 1934.
You state that the board of county
commissioners of Mineral County wish
to obtain some road machinery consisting of one TD-40 Tractor wide
model with trail-builder, etc., for the
purchase of which they failed to
budget; that they now propose to enter
into a contract to rent. the desired machine!")' according to the terms of a
"lease contract." You ask my opinion
whether the contract is one of purchase
or one of rent, and if the latter.
whether they must advertise according
to Chapter 8, Laws of 1933.
'l'he proposed "lease contract," which
is with the J. D. Adams Company of
I ndianapolis, Indiana, names the sum
of $5,415.80 as the "selling price" of
the machinery, provides for the payment of $246.14 at the end of each
month heginning October 1, 1934, and
ending June 30, 1935, and for the purchase of all repairs (except tractor repairs) from said company at the regular price. The "lease contract" further
provides that the county, at the end
of snch lease, having then paid a total
of $2.954.24, may either purchase said
machinery or may lease it for an additional twelve months at the same
monthly rental and at the end of such
"second lease period" shall have the
l"ight to purchase it for "one dollars
cash." At the end of said "second lease
period" the county will have paid out
in "rent" the full amount of the selling price of the maChinery excepting
only a balance of seventy-two cents.
Yon did not state whether you have
given your opinion to the county commissioners andif so, what it is. Section
1, Chapter 8, Laws of 1933, provides:
"Xo contract shall be entered into
by a Board of County Commissioners
for the purchase of any automobile,
truck, or other vehicle, or road, high-
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way. or other machinery. apparatul'.
appliances or equipment, or materiall<,
or supplies of any kind, for which
must be paid a sum in excess of five
hundred dollars, without first publishing a notice calling for bids for
furnishing the same, which notice
must be published at least once a
week, for three consecuth-e weeks before the date fLxed therein for receiying bids, in the official newspaper of
the county, and every such contract
shall be let to the lowest responsible
bidder."
It is my opinion that the board of
county commissioners in entering into
this so-called "lease agreement" would
not only be violating the lmdget law,
but said Chapter 8 as well. It is quite
apparent that this so-called "Iease
agreement" is purely an evasion and
that the county commissioners are attempting to do indirectl~' what they
cannot accomplish (lirectl~-. The county commissioners a nd the machinery
company may not, by merely labeling
a contract a "lease contract" and by
referring in the contract to the payments as "rents," change the essential
character of a "contract of purchase"
to that of a "contract of lease." It is
proposed that the county in twenty-two
months shall pa~' enough "rent" to pay
the selling price of the machinery save
se\-enty-two cents. '1'0 label such a
contract as a "lease contract" is to
place a false label on it. In my opinion
no Court would sanction such a contract. It is so well settled tha t no citation of aut.horities is necessary, that the
law will not permit one to do indirectly
what one cannot do directly.
:'\'0 doubt the purpose of said Chapter 8 in requiring advertiSing for a
period of three consecutive weeks and
the letting of contracts to the lowest
responsible bidder, was to make more
difficult, if not to prevent, corruption
and fa\-oritism. We do not say that
either exists in this instance. We prcfer to assume that the county commissioners are acting in good faith and
for the best interests of the county as
they see it. In my opinion, however,
the proposed "lease contract" is illegal
and would not. be upheld by the Courts.
The question whether the county
commissioners may make a contract to
purchase property payable in installments will probably arise. I do not
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find any statutory or constitutional
prohibitions against such contracts and
in the absence of such I am of the
view that such contracts would be legal
if properly let and the payments each
year were within the budget.

Opinion No. 620
Workman's Compensation Act-Montana Relief Commission-F. E. R. A.
-Agency of the State-Employees.
HELD: 1. The Montana Relief Commission is an agency of t.he State of
Montana within the meaning of the
Workman's Compensation Act and,
under the facts submitted. the l<~. E.
R. A. is not an agency of the State of
Montana.
2. Persons at work on Federal Relief projects are not "employees" within the meaning of the 'Vorkman's Compensation Act for the reason that the
primary purpose is relief and the customary relationship of employer and
employee does not exist.
3. It appears that authority of the
Montana Relief Commission to carry industrial accident insurance on its own
employees is implied in the authority to
furnish relief under the very general
and extensive powers granted to the
Montana Relief Commission and the
F.E.R.A.
October 5, 1934.
You ask for an opinion upon certain
questions relative to 'Vorkman's Compensation on relief projects in Montana. Your first. question is as follows:
"Is the Montana Relief Commission
a department of the State Government, so as to require the said Montana Relief Commission to carry Industrial Accident Insurance on its
employees,"
Sections 2838 and 2839, R. C. M., 1921,
recognize the general prinCiple that. is
not necessary for all employers of
labor within the State of Montana to
come within the terms of the Workman's Compensation Act. Section 2840,
R. C. M., 1921, provides: "Where a public corporation is the employer, or any
contractor engaged in the performance
of contract work for. such public corporation, the terms, conditions, and pro-

visions of compensation plan No. 3
shall be exclusive, compu1sory, and
obligatory upon both emplo~'er and
employee." A public corporation is defined as follows: "'Public corporation'
means the state, or any counly, municipal corporation, school district, cit~-,
city under commission form of govel"llment or speCial character, town, or
village." (Section 2886, R. C. ~L, 1921.)
It has been held by the Supreme
Court of this state that the National
Forest Service is not a public corporation within the meaning of the Workman's Compensation Act. (Loney '-.
Industrial Accident Board, 87 Mont.
191.)
It is provided hy Section 3 of Chapter 20 of the Laws of the Extraordinary Session of the Twenty-Thir!l
LegislatiYe Assembly as follows: "The
~iontana Relief Commission is hereby
authorized and it shall be the duty o'f
that Commission to administer the
fund herein created, and to administer
the Emergency Relief as a state institution in such manner as to effectuate the
purposes of this Act as herein set
forth." From this section it appears
that the ~iontana Relief Commission
is an agency of the State of Montana
for the purpose of administering relief, a t least insofar as the expenditure
of funds belonging to the State of Montana.
I do not exactly understand the relationship of the F. E. R. A. to the Montana Relief Commission. It may well
he that such agency, in the distribution
of funds received from the Federal
Government, is not a State agency. If
we assume tha t the F. E. R. A. is an
agency of the United States engaged
in carrying out a duty or obligation of
the Federal Go,-ernment we encounter
the principle that the State may not
interfere with the Federal Government
in the performance of its duties as authorized by the Constitution of the
United States. (Johnson v. Maryland,
254 U. S. 51, citing cases.)
In answer to your first question, it
is my opinion that the Montana Relief
Commission is an agency of the Statr
of Montana and that, so far as I am
advised of the facts, the l<~. E. R. A. is
not an agency of the State of Montana.
The question of whether or not workmen who are receiving relief are to be
considered as "employees" is reserved

